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A COLLECTION OF LEGAL FORMS

UNDER GEORGIA LAWS.
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TO

AID

ATTORNEYS-AT-LAW, JUDGES,

ORDINARIES,

CLERKS, CORONERS, SHERIFFS, JUSTICES OF THE PEACEj
CONTSABLES, ROAD COMMISSIONERS, ETC., ETC., AS
WELL AS

BUSINESS MEN IN GENERAL.

PREPARED BY

SILMAN

&

THOMPSON,

ATTORNEYS-AT-LAW,
Jefferson, Jackson Counts-, Georgia.

Atlanta, Georgia:
JAS. P. HARRISON &

CO., PUBLISHERS AND PRINTERS.

1882.

TO

Logan E.

Bleckley,

WHO, AS ADVOCATE AND AS JUDGE,
HAS ALWAYS FILLED FULL THE
WHO HAS

MEASURE OF

DUTY, AND

DISCHARGED, WITH SCRUPULOUS

FIDELITY, THE DUTIES OF THE

‘Citizen,

the

Lawyer,

the

Magistrate,

AND IN ALL THESE

.HAS

ADDED

LUSTRE

HONORABLE

TO

and

the

Man,.

RELATIONS
AN

ALREADY

NAME,

THIS VOLUME IS RESPECTFULLY

DEDICATED

By the Authors.

Entered according to Act

of Congress in the year 1882

by

SILMAN & THOMPSON,
In the Office of the Librarian

of Congress, at Washington.
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Preface.
The

undersigned have prepared the following work to supply,

it may,

as

what they conceive to be

a

Below will be found testimonials

will not
to

use

as

We submit it to the Public,

the work.

as

far

want atthis time in the State.
to the scope

and

accuracy

of

believing that its suggestions

mislead, but prove a valuable aid to all who may have occasion

legal forms.

SILMAN & THOMPSON.

•

Jefferson, Georgia, January Mi, 1882.

TESTIMONIALS.

Atlanta, Ga., September 26th, 1881.

special employment for the purpose, by Messrs. Silman &
Thompson, I have carefully examined the collection of legal forms
which they have prepared. As a result of the examination, I can and
Under

do recommend these

calculated to

Forms, each and all, as safe and sufficient. They

the wants, not only of attorneys at law, Ordinaries, County Commissioners, Clerks, Sheriffs, Coroners, Justices of
the Peace, and others engaged in administering the law or executing
are

its process,

serve

but, also, in some degree, of business men in general, such

merchants, bankers, brokers, factors, etc. Even mechanics, planters, farmers, and their employees, may consult them with advantage,
as

and

they

on

occasions save time and expense bjr using them. I think
be followed with confidence—with full reliance upon their

many

may

L. E. Bleckley.

accuracy.

The Joint Committee of the Senate and House of

•

Representatives,

appointed under the resolution of December 3d, 1880, to examine and
report upon the Hand Book of Legal Forms, prepared by Messrs.
Silman & Thompson, of the county of Jackson, submit the following
report:
The

was presented to the committee after the ccftnmencepresent adjourned session of the General' Assembly. It

manuscript

ment of the

IV

PREFACE.

■was divided by the authors into five parts, one of which was thorouglily and critically examined by each member of the committee»

after which the whole work underwent such examination
time and

opportunity would permit.

as

the limited

The committee are satisfied from,

this examination that the forms contained in this volume

are

safe and

sufficient, as well as concise and accurate, and are therefore adaptedi
to the general wants of those who wish to use legal forms.
II. D.

McDaniei.,

W. P. Price,
IIenrt IIii.lyer,

J. B.

Estes,

Pops Barrow.

The

Georgia Form Book.
APPRENTICES.

Indentures of

apprenticeship shall be in duplicate and
deeds. The original shall
be kept by the master, and the duplicate shall be filed and
recorded either in the office of the Judge of the County
Court or in the Ordinary’s t>ffice.
Code, 1873, sections
1871, 1877, 1878.
■witnessed in the

same manner as

Parent may

bind child.

FORM.

Georgia—Jackson County.
This indenture, made and entered into this the
day of
18—, between Charles Cole and Ransey Sniffle, the father of George
Sniffle, now aged nine years and six months, all of said county, witnesses ; that the said Ransey hereby binds and apprentices to the said
Charles the said George, until the said George is twenty-one years old,
upon the following terms :
Said Charles agrees to tako into his cus-

tody said George ; teach him the business of husbandry; furnish him
with protection, wholesome food, suitable clothing, necessary medicine and medical attendance ; teach him habits of industry, honesty
and morality ; cause him to be taught the elementary principles of
mathematics and to read English, and shall
govern him with humanity,
using only the same degree of force to compel his obedience as a
father may use with his minor child, and when said George shall
arrive at the age of twenty-one, he is to receive from the said Charles
two hundred dollars in cash.

In consideration of all of which said

Charles is to be entitled to the services and
until he is twenty-one years

old.

Witness

earnings of said George
hands and seals this

our

January 1st, 1880.
Charles Cole, %[l.s.]
Ransey Sniffle, [l.s.]

Sealed, signed and delivered in
John Smith.
S.

McCarty, J. P.

presence

of

APPRENTICES.
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To-the master shall belong
proceeds of the apprentice’s labor ; but at the expiration of his term of service a faithful apprentice shall be
Code, 1873, section 1883.

the

entitled to

a

small allowance fiom the master with which

begin life; the amount to be left, in the first instance,,
master’s generosity. If the master offer less than
one hundred dollars the apprentice may decline it, and cite
the master before the Judge of the County Court, or the
Ordinary; and after hearing both parties and their wit.
nesses, if any, the said Judge, or the Ordinary, shall fix the
sum
to be paid, increasing or diminishing the amount
offered according to the merits of the apprentice, the means
of the master, and the length and fidelity of the service.
to

to the

Form where party

binds himself.

Georgia—Jackson County.

made this, the first day of January, 1881, between
Young and Joseph Bradley, both of said count}', witnesses that
the said James Young, in consideration of the promises and undertakings of the said Bradley, hereinafter set forth, does hereby bind himself to the said Bradley, for the’full term of four years from this
date, and he hereby agrees and contracts with said Bradley, to work
faithfully under his direction ; respect and obey all orders and commands of the said Bradley, with reference to the business hereinafter
set forth, at all times to demean himself orderly and soberly.
And
the said Young further agrees to account to the said Bradley for all
lost time, except in cases of temporary sickness.
If such sickness
should be of longer duration at any One time than six days, then said
lost time is to be accounted for at the same rate per day as he is then
receiving pay under the contract. And should this contract be terminated by the death of either of the parties to this indenture, then
Jhe compensation of said Young shall be pro rata for the time completed for the year in which the death may occur.
And the said Joseph Bradley, in consideration of the promises and
undertakings of the said James Young, agrees and contracts with said
Young to furnish him with board, lodging, every-day wearing apparel and washing.
He further agrees to pay said Young annually, on
the 25th day of December of each year, the following sums of money,
to-wit : On the 25th day of Decrmber next, forty dollars ; on the 25th
December, 1882, seventy-five dollars ; on the 25th December, 1883, one
hundred dollars, and on the 25th December, 1884, one hundred and fifty
dollars. And he further agrees to teach the said Young the trade of
This indenture,

James

7

APPRENTICES.

buggy and carriage making, in all its details. In witness whereof the
Young and the said Joseph Bradley have hereto respectively set their hands and seals the day and year first above written.

said James

James

Young,

Joseph Bradley,

[l. s]
[l. s.]

Executed in duplicate in presence of
John Doe.
James

Luck, J. P.

Note.—A person of full age cannot bind
than five years.
Code, 1873, section 1871.

himself for

a

longer time

Code, 1873, section 1884. The master shall have a right
against any person employing his apprentice with
notice of the fact, and the damages recovered shall not be
less than twenty-five dollars.
of action

When

ordinary may hind out minors.

(See Acts 1875, p. 19.)
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ARBITRAMENT AND AWARD.

ARBITRAMENT AND AWARD.

Form,

of agreement to submit to arbitration.

Georgia—Jackson County.

Agreement made and entered into, this the first day of February,
1880, between Samuel Smith and William Jones, both of said county.
Whereas, There exists between the above named parties, differences
and disputes in reference to the sale of one ton of commercial fertilizer, known as Bradley’s Ammoniated Dissolved Bone, for the purchase
money of which, said Jones gave his promissory note, dated March,
15th, 1880, and due November 1st after date thereof, for the sum of

fifty dollars, which said note the said Jones refuses to pay upon the
ground that the said commercial fertilizer, the consideration of sajd
note, was not reasonably suited to the purpose for which it was intended, but was wholly and entirely worthless. For the purpose of satisfactorily adjusting said differences and disputes, it is hereby agreed
by the said parties that the matter in dispute between them, touching
the sale and value of said fertilizer, be submitted to Frank Young,
chosen by said Smith, and Edward Fields, chosen by said Jones, and
James Freeman,.chosen by the said Young and Fields, as arbitrators.
When said arbitrators agree upon an award, it shall be returned to the
Superior Court of said county, and in accordance with the statute in
such cases provided, be made the judgment of the Court.
Samuel Smith.

William Jones.
Note.—If it be

preferred, each party may give
which may be of the following form :
Georgia—Jackson

a

bond to the other,

County.
by these presents, that we, Samuel Smith and John
Smith, are held and firmly bound unto William Jones, his heirs, executors and administrators, in the sum of two hundred dollars, for the
payment of which, well and truly to be made, we bind ourselves, our
heirs, executors and administrators, jointly and severally, firmly by
these presents.
Signed, sealed and dated this, the 1st day of February, 1880. The condition of this bond is such, that whereas, differences and disputes have arisen between the said Samuel Smith and
Know all

men

9
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.

William Jones in regard to the payment of a promissory note, given by
the said Jones to the said Smith in consideration of one ton of com¬
mercial fertilizer, known as Bradley’s Ammoniated Dissolved Bone,
sold by said Smith to said Jones, and which said consideration is said
to have

failed, and said parties having agreed to submit their said dif-

ferences and disputes in the premises to Frank

Young and Edward
Fields, and James Freeman, chosen by the said Young and Fields.
Now, if the said Samuel Smith shall, on his part, or his heirs, executors or administrators on their part, do and perform whatever may be
awarded by the said arbitrators, then this bond to be void, otherwise
of full force and effect.
Samuel Smith, [l. s.]
John

Smith,

Test: Henry Fouche.
Note.—The

[l.

s

]

foregoing form of bond will suggest form for the bond

of the other party.
Form of notice

•Georgia—Jackson

to be given parties who submit.

County.

To Samuel Smith and William Jones:

You are hereby notified that
undersigned will meet in the town of Jefferson, on the 15th inst., at
10 o’clock, a. m., for the purpose of hearing and determining the matter of controversy existing between you, touching the value of one ton
of commercial fertilizer, known as Bradley’s Ammoniated Dissolved
Bone.
Frank Young,
the

Edward

Fields,

James Freeman,
Arbitrators.

February 4th, 1880.
Form

of oath to be administered to arbitrators.

Georgia—Jackson

You, and each of

County.
you, do solemnly

swear that you will impartially
existing between Samuel Smith
of certain commercial fertilizers
{or as the case may be) sold by the said Smith to the said Jones, submitled to you according to law, and the justice and equity of the case,
Frank Young,
without favor to either party.
Edward Fields,

determine the matter of controversy
and William Jones, touching the value

James Freeman.
Sworn to and subscribed before me,
S. McCarty, J. P.

May 15th, 1880.

Note.—The above oath may be administered by the arbitrators, the
to the other.
If an officer qualified to administer an oath is con-

one

venient, it might be best that the arbitrators take and subscribe the
oath

as

above.

10
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Form

AWARD.

of award by arbitrators.

Georgia—Jackson

County.
The undersigned, to whom was referred the matters and differencesin dispute between Samuel Smith and William Jones, respecting the
sale of one ton of fertilizer, known as Bradley's Ammoniated Dissolved Bone, sold by said Smith to said Jones, and the payment of the
note given in consideration of said sale, having met in the town of
Jefferson, in said county, on the 15th day of February, 1880, after
giving legal notice to both parties, proceeded to hear the cause in dispute. First, having chosen James Freeman as third party to act with,
us, we find and award that the said fertilizer was sold to said Smith,
and that he gave his note for the same for fifty dollars, due November
1st, 1879; that said fertilizer was by said Smith warranted to the said
Jones to be reasonably suited to the purpose for which it was intended,
and they are convinced that said fertilizer was worthless.
It is, therefore, their award and judgment that the consideration of said note,
given as aforesaid, entirely failed, and that the said Smith he not
required to pay the same, and that said note he delivered up to be cancelled, and that said Smith pay the costs of this arbitration, to-wit: 75cents each to Ike

Moor, Silas Ford and Reuben Thornton, witnessesexamined, and $1.05 to Joseph Winn, Constable, for serving
subpoenas on said witnesses, and the further sum of $8 CO to each of
Frank Young,
the arbitrators.
Edward Fields,

sworn

and

James

Freeman,
Arbitrators.

February 16th, 1880.
Form

of

an

order to be entered on minutes where defendant

recovers.

Whereupon, it is ordered and adjudged by the Court that the above
award be. entered on the minutes of the Court, and be made the judgment of this Court, and that the defendant have leave to enter up judgment against the plaintiff for all costs.
A. S. Erwin,
Judge S. C.
S. Greenleaf,
Plaintitl’s Attorney.

Note.—For form of

judgment

on

foregoing order,

see

title judg-

ments, where defendant recovers.
Form

of submission where suit is pending.

Georgia—Jackson County.

Whereas, there exists a certain matter of controversy between Andrew
Bates and Simon Marks, in reference to the sale of a certain sorrel
horse sold

by said Bates to said Marks, for the purchase money of
his promissory note for the sum of one
the said Bates, or bearer, and dated January 1st, 1879, and due twelve months after date, which said horse was

which the said Marks gave
hundred dollars, payable to

ARBITRAMENT AND
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AWARD.

by the said Bates warranted unto the said Marks to be sonnd at the
time of said sale; and whereas, the said Marks refuses to pay said note
(upon the ground that the said horse was unsound at the time of said
sale), upon which note suit has been instituted by the said Bates, which
suit is now pending in the Superior Court of Jackson county, Georgia,
and the parties being desirous of settling said controversy without
further litigation and delay, do hereby agree to submit said contro
versy to the judgment and award of Henry Swift, chosen by Andrew
Bates, and Felix Henderson, chosen by Simon Marks, and Thomas
Green, chosen by the said Swift and Henderson. When said arbitrators shall agree upon an award, the same shall by them, or either of
them, be returned to the Superior Court of Jackson county, and made
the

judgment thereof, as provided by law.

Andrew Bates.
Simon Marks.

August 10th, 1880.
Note.—The arbitrators should

etc., as is suggested in

give notice to the parties, be

sworn,

preceding forms.

Where the
utes may

plaintiff recovers, the form of order to go upon the minbe as follows;

Andrew Bates
VS.

Simon Marks.

I

Complaint, etc., submission and award.

Whereupon, it is ordered and adjudged by the Court that the award
in this

case

be entered

on

the minutes of this Court and be made its

judgment, and that the plaintiff, Andrew Bates, have leave to enter up
judgment against the defendant, Simon Marks, for the sum of one
hundred dollars, with interest and costs of suit.
A. S. Erwin,
Judge S. C.
John Gray,
Plaintiff’s Attorney.

Note.—For form of

ments, where

plaintiff

judgment upon foregoing order, see title Judgrecovers.

ATTACHMENTS.
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Attachments

Code, 1873, §3261.

lowing

may

issue in the fol-

cases:

1. When the debtor resides out

of the State,

2..When he is actually removing, or about to remove,
•without the limits of the

county.

3. When he absconds.
4. When he conceals

5. When he resists
6. When he is

himself.

legal arrest.
cansing his property to be removed beyond
a

the limits of the State.

Code, 1873, §3265. Before process of attachment shall
issue, the party seeking the same, his agent, or attorney at
law, shall make an affidavit before some Judge of the Superior Court, Judge of the County Court, Justice of the
Peace, or Notary Public, that the debtor has placed himself
in

some one

of the

positions enumerated iu this Code, and

also of the amount of the debt claimed to be due.
the affidavit is made

by the attorney-at-law,

or

When

agent of the

party, he may swear that the amount claimed to be due is
due according to the best of his knowledge and belief.
Code, 1873, §3266. The party seeking the attachment,
before the same issues, shall also give bond with good secuan amount at least double the debt sworn to, payable to the defendant in attachment, and where the affidavit

rity, in

is made

by the agent or attorney-at-law of the plaintiff, such
agent or attorney-at-law is hereby authorized to sign the
name

the

of the

principal, who shall also be bound thereby in
though he had signed it himself.
debt is in favor of partners, or several persons

same manner as

Where

13

ATTACHMENTS.

jointly, any one
the affidavit for

of the partners or joint creditors may make
attachment, and execute the bond. Code,

1873, §3267.
An attorney for plaintiff cannot be security on attachor garnishment bond.
A non-resident of this State
be, under certain circumstances. See Code, 1873,
§3268.

ment

may

If the amount

sworn

to does not exceed

one

hundred

dollars, the attachment should be made returnable to the
Justice’s Court of the district in which the debtor resides,
or last resided ; if over one hundred dollars, to the
Superior

County Court of the county where the defendant resides,
See Code, §3272.
Code, 1873, §3273. Attachments returnable to the Snperior and County Courts, shall be directed to all and singular the Sheriffs and Constables of this State, and attachment returnable to the Justices’ Courts, shall be directed to
all and singular the Constables of this State.
Under certain circumstances, attachments may issue and
be levied on Sunday.
Code, 1873, §3274.
May issue when debt is not due, when. Code, 1873, §3275.
May issue against one joint .contractor or co-partner,
Code, 1873, §3276.
When may issue against administrator or executor. See
Code, 1873,§3277.
When surety or indorser may sue out attachment.
See
Code, 1873, §3279.
Attachments may be sued out, though suit for the debt
be pending.
Code. 1873, §3280.
Code, 1873, §3282. A substantial compliance in all matters of form shall be held sufficient in all applications for
attachment issued as provided by this Code.
or

or

last resided.

Affidavit to obtain attachment.
Georgia—Jackson

County.
Personally appeared before me, S. McCarty, a'Justice of the Peace
in and for said county, Randall Brown, who on oath says, that Peter
Lester is indebted to him in the sum of fifty dollars, and that said

ATTACHMENTS.
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Peter Lester is about to remove without the

limits of the said county
Randall Brown.

of Jackson.
'

Sworn to and subscribed before me,
S. McCarty, J. P.

May 4th, 1880.

.

Attachment bond.
Georgia—Jackson

County.
We, Randall Brown, principal, and George Brown, security, acknowledge ourselves jointly and severally bound unto Peter Lester in the
sum of one hundred dollars, subject to the following conditions : That
whereas, the said Randall Brown, principal, is seeking an attachment
against the said Peter Lester, which is now about to be sued out, returnable to the May term of the Justice’s Court of the 245th District, G.
M., of the county aforesaid. Now, if the said Randall Brown shall
pay all damages that the said Peter Lseter may sustain, and also all
costs that may be incurred by him in consequence of suing out, said
attachment, in the event that the said Randall Brown shall fail to
Tecover in the said case, then this bond to be void, otherwise of full
force and effect.

Witness

our

hands and seals.
Randall
George

Executed ih presence of me,
S. McCarty, J. P.

Form

Brown, [l. s.]
Brown, [l. s ]

May 4th, 1879.
of attachment.

Georgia—Jackson
To all and

County.
singular the Constables of said State

:
You are hereby
property of Peter
fifty dollars and all costs; and also to

commanded to attach and seize
Lester

as

will make the

such

sum

of

so

much of the

of

garnishment as may be placed in your hands;
and that you make return of this attachment, with your actings and
doings thereon, to the M ly term of the Justice’s Court, 245th District,
G. M., of said county, to which Court this attachment is hereby made
returnable.
Herein fail not. Witness my hand and seal, May 4th,
1879.
S. McCarty, J. P. [l. s.]
serve

summons

Replevy bond in attachment.
GEORGiA-vJackson
Know all
and Adam

.

men

County.

by these presents, that

we,

Peter Lester, principal,

Lester^ security, acknowledge ourselves jointly and sever-

ally bound unto Randall Brown in the sum of one hundred dollars,
subject to the following conditionst That the said Randall Brown,
having applied for and obtained an attachment under the hand and
seal of S. McCarty, *a Justice of the Peace in and for said county, in
his favor against the said Peter Lester, returnable to the May term of
the Justice’s Court of the 245th District, G. M., of said county, which

15
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is for the

of

fifty dollars, and which William Waddle, lawful
has this day levied upon one black horse,
medium size, worth fifty dollars, as the
property of said Peter Lester. Now, if the said Peter and Adam Lester shall pay the plaintiff the amount of the judgment and costs that
he may recover in said case, then this obligation to be void, else of
force.
Witness our hands and seals, this
day of
18
Peter Lester, [l. s.]
Adam Lester, [l. s.]
Tested by S. McCarty, J. P.
sum

constable of said county,
about eight years old, of

•

Torrn
Georgia—Jackson

of claim affidavit.

County.

In person appeared before the undersigned, Jesse Hood, who on
oath says, that certain property, to-wit : (here describe the property
attached as described in the levy) lately, on the
day of

18—, levied

by William Waddle, L. C., by virtue of an attachby Randall Brown against Peter Lester, and returnable
to the Justice Court of the 245th District, G. M., said county, is the
property of affiant, and is not subject to said attachment, according to
the best of his knowledge and belief.
Jesse Hood.
upon

ment sued out

Sworn to and subscribed before me,

day of
S.

Form

Georgia—Jackson

—, 18—.
McCarty, J. P.

of claim bond.

County.

We, Jesse Hood, as principal, and Willis Hood, as security, acknowledge ourselves jointly and severally bound unto Randall Brown in the
sum of (here insert the amount, which should be, at least, equal to
double the value of the property claimed, to be judged of bv the levying officer,) subject to the following conditions: Randall Brown having
sued out an attachment against Peter Lester, returnable to the Justice
Court of the 245th District. G. M., said county, which attachment was
by William Waddle, L.' C., levied on certain property, to-wit: (here
describe the property claimed) as the property of the said Peter Lester,
and which property is claimed by said Jesse Hood :
Now, if the said Jesse Hood shall pay said Randall Brown all damages, which the jury, on the trial of the right of property, may assess
against him, in case it should be made to appear that said claim was
made for the purpose of delay, then this bond to be void.
Witness

hands and

our

seals, this

day of

,

18—.

Jesse Hood,
Willis Hood,

Approved by
.

William Waddle, L. C.

[l. s]
[l. s.]

16
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Traverse

of ground of attachment.

) In Justice’s Court, 245th District, G. M., Jackson

Randall Brown

s

vs.

Peter Lester.

county,
Attachment.

And now comes the defendant, at this, the
term of said Court,
by his attorney, John Faithful, and denies the truth of the statement
in the affidavit made for attachment in the above stated case, to-wit ;
that this defendant was, at the time of making the same, about to remove without the limits of said county, but to the contrary says, that
he was not, at the time of making said affidavit, about to remove without the limits of said county ; and of this defendant puts himself upon
John Faithful,
the country.
Defendant's

Form

of affidavit by attorney at law

or

Attorney*

agent.

Georgia—Jackson

County.
Personally appeared before me, S. McCarty, a Justice of the Peace
in and for said county, John Gray, attorney at law (or agent) for Robert Holmes, who, on
oath, says that to the best of his knowledge
and belief, Richard Johnson is indebted to said Robert Holmes in the
sum of five hundred and fifty dollars, and he further swears that said

Richard Johnson absconds.

John Gray.

Sworn to and subscribed before
S.
See 60

day of

,

18—.

McCarty, J. P.

Ga., 112.

Note.—When

attorney or agent sues out an attachment, and
required of plaintiff, he should sign his principal’s

an

executes the bond
name

me

Robert Holmes,
by his attorney-at-law (or agent),

thus:

John Gray.
Form

of declaration in attachment in Superior Court.

Georgia—Jackson County.
To the Honorable

Superior Court of said

county:

The

petition of Robert Holmes shows that Richard Johnson is indebted to him in the sum of five hundred dollars, besides interest on a
promissory note, dated January 1st, 1879, and payable twelve months
after date, a copy of which is hereto attached.
Petitioner further shows that in order to enforce the collection of
said note,

that he did, on the’lst day of April, 1880, sue out before S.
McCarty, a Justice of the Peace in and for said county, an attachment
against the said Johnson, returnable to the August term, 1880, of said
Superior Court, which attachment was by William Waddle, lawful
constable of said county, levied upon the following property, to-wit:
[here describe the property levied upon as the property of said John
son.]
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Wherefore, your petitioner prays judgment for his said debt,and for
levied upon as aforesaid, and that the proceeds
arising from said sale be applied to the satisfaction and payment of
said debt.
James Gray,
the sale of the property

Petitioner’s Attorney.

Copy of note.
$500.00.
Twelve months after

date, I promise to pay Robert Holmes, or bearer,
received, with interest from date at

five hundred dollars, for value

eight

per

Richard Johnson.

cent, per annum.

January 1st, 1879.
Notice to

defendant under section 3309 of the Code of 1878.

Robert Holmes,
VS.

Richard Johnson,

I

To Richard Johnson

Attachment in Jackson

You

Superior Court.

hereby notified that an attachment,
18—, against you at my instance, returnable to the
term of the Superior Court of said county, was, on
the
day of
18
by Thomas McElhannon, Sheriff of said
county, levied on the following property as your property, to-wit:
(here describe the property levied on); that at the last term of said Superior Court, the same being the term to which said attachment was
made returnable, I filed my declaration as required by law, and
that said attachment is now pending in said Court.
Robert Holmes,
sued out

on

the

:

are

day of

,

Plaintiff.

This

day of

,

18—.

Note.—If the defendant

replevies the property attached, or by him*
attorney appears and pleads, or has notice as above, judgment
against him will bind all his property, otherwise only the property

self

or

attached.

Code, 1873.

Section 3328.

Affidavit for attachment where suit is pending.
Georgia—Jackson

County.

Personally appeared before me, S. McCarty, a Justice of the Peace
for said county, John Smith, a member of the firm of Smith & Gray,
the members of said firm being the said John Smith and George Gray,
who upon oath says, that James Jones, of said county, is indebted to
said firm in the sum of five hundred dollars, by promissory note, dated
December 4th, 1879, and due one cay after date, upon which note aD
action of complaint was brought by said firm against said Jones, re2
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August term of 1880, of the Superior Court of said
county, which action is now pending in said Superior Court, and that

turnable to the
said Jones is

actually removing without the limits of said county.
John Smith.

Sworn to and subscribed before me,

S.

June 8th, 1880.

McCarty, J. P.

Form

of affidavit by surety or indorser pending suit.

Georgia—Jackson County.

Personally appeared before me, S. McCarty, a Justice of the Peace
John Smith, who upon oath says that he is the security of James Jones, on a promissory note, made by the said Jones as
principal, and affiant as indorser, made on the 4th day of March, 1878,
and due twelve months after date, for five hundred dollars, payable to
Jasper Wood, or bearer, upon which said note an action of complaint
was brought against said Jones as principal, and affiant as indorser, returnable to the August term, 1880, of the Superior Court of said
county, which action is now pending in said Superior Court, and that
affiant is liable on said note as indorser solely for the said Jones, and
that said Jones is actually removing without the limits of said county.
for said county,

,

John Smith.

Sworn to and subscribed before me, June 4th, 1880.
S. McCarty, J. P.

Grounds of attachment

must be

positively,
60 Ga., 112; 28

sworn

though affidavit be made by attorney.
Ga., 351.

to

Affidavit for attachment need not disclose the defendant
as a

corporation.

58 Ga., 167.

That the affidavit

by plaintiff as guardian,
53 Ga., 26.
An officer of one county may issue an attachment returnable to the Courts of another. 36 Ga., 597.
Objections to the form of the affidavit in attachment are
waived by the appearance- of the defendant and pleading to
the merits. 44 Ga., 454.
"Where an attachment issued out against an administrator
or executor, it m ast
allege that he is actually removing the
property of the deceased out of the county, and not that

no

was

grounds to dismiss.

sworn

to
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the executor
40

or

administrator is himself

actually removing.

Ga., 346.
To authorize

must

swear

a

creditor to take out

that his debtor absconds.

absconded,” is not sufficient.
To

an

To

attachment, he

swear

that he “has

26 Ga., 577.

attachment founded

the

ground that the defenactually removing out of the limits of the county, it
is a good defense that the defendant resides in another
county. 22 Ga., 607.
Traverse of plaintiff’s affidavit for attachment is not
waived by pleading to the merits.
56 Ga., 372.
Traverse may be tried either before or with the main case,
unless continued for cause when main case is ready.
Ibid.
It is not necessary that a traverse to the truth of an affidavit, which is the foundation of an attachment, should be
sworn to.
47 Ga., 359.
an

on

dant is

Form of affidavit for attachmentfor purchase money.
Ceorgta—Jackson County.

Personally appeared before me, S. McCarty, a Justice of the Peace
Henry Jones, who on oath says that John Adams, of
District, Q-. M., said county, is indebted to him in the sum of
eighty dollars, the said eighty dollars being the purchase money of a
certain sorrel horse, about eight years old, of medium size, with white
spot in forehead, sold by deponent to the said Adams, which said horse
is at this present time in the possession of said Adams (or in the possession of John Smith, who holds said horse for the benefit of said
Adams, or in fraud against said Jones, as the case may be.) The said
eighty dollars is due and unpaid, and affiant makes this affidavit that
an attachment may issue against said horse for said purchase money.
for said county,

Henry Jones.
Sworn to and subscribed before me,
S. McCarty, J. P.

Note.—Bond must be given as
Form

May 4th, 1880.

in other

cases

of attachment.

of attachment for purchase money.

Oeorgia—Jackson County.
To all and singular the Constables of said State: You are hereby
commanded, to attach and seize, for the purpose of making eighty
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dollars, purchase money and all costs, a certain sorrel horse, about
eight years old, medium size, with white spot in forehead, at present
in the possession of John Adams, and that you make return of this
attachment, with your actings and doings thereon, to the next May
term of the Justice’s Court of the 345th District, G. M., said county,
to which Court this attachment is hereby made returnable.
Herein
fail not.
Witness my hand and seal, May 4th, 1880.
S. McCarty, J. P. [l.s.]
An affidavit to

■

.'

out attachment for

purchase money,
for which the debt was ereated, and in possession of the debtor, as to certify to the
officer making the levy, what property he is authorized to

must

sue

describe the property

so

seize and sell.

64

Ga., 275.

Officer authorized to ;ssue

generally, may issue attachthough affidavit was made before
officer of different county.
59 Ga., 210.
Attachment for purchase money cannot be levied by
garnishment, or otherwise, on property not described in

ment

for

purchase

affidavit.

56

money,

Ga., 278.

Affidavit to obtain attachment for
•

be

positive
Petition

as to

purchase money must
description of property. 54 Ga., 678.

for attachment where debtor is fraudulently disposing of his
property.

Georgia—Jackson County.
To the

Judge of the Superior Court of said county:

Thomas Brooks shows that James

Wood, of said county, is indebted
on a promissory note, dated
April 4th, 1879, a copy of which note is hereto attached; and that the
said Wood has sold the greater portion of the crops of corn and cotton
raised and produced by said Wood, during said year 1879, upon lands
of William Smith, in said county, and has threatened to sell theremainder of his property, consisting of horses, mules, wagons and
farming implements, and is making prepartion to sell said property, all
of said sales and preparations to sell, as aforesaid, being for the purpose of avoiding the payment of the said note, and all of said property
being liable for the payment of said note. Wherefore, your petitioner
prays the issuing of an attachment by your Honor against all the propJohn Gray,
erty of said Wood liable to attachment.
to him in the sum of one thousand dollars

Petitioner’s Attorney.
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Georgia—Jackson

County.

Personally appeared before me, S. McCarty, a Justice of the
and for said county, Thomas Brooks, who, upon oath, says
statements contained in the foregoing petition are true.

Peace in
that the

Thomas Brooks.
Sworn to and subscribed before me,
S. McCarty, J. P.
Petition

■Georgia—Jackson

May 4th, 1880.

of defendant to remove attachment.

County.

To the

Judge of the Superior Court of said county:
The petition of James Wood shows that on the 5th day of May, 1880,
at the instance of Thomas Brooks, an attachment without a hearing
on the part of your petitioner, issued by your Honor against the property of petitioner, which was, by the Sheriff of said county, on the
1880, levied on the following property of petitioner, to-wit:
(here desbribe the property levied on.)
Petitioner avers in truth, and in fact, that he has sold only a small
portion of the crop of cotton, and none of the crop of corn, raised by
him during the year 1879, nor has he threatened to sell, nor is he preparing to sell his property for tbe purpose of avoiding the payment of
the note for $500.00, given by petitioner to the said Brooks, on the 4th
day of April, 1879, but that petitioner fully intends to pay said note,
and in truth, and in fact, is using every honest endeavor to raise the
funds for that purpose.
Wherefore, petitioner prays that said attach,

ment be removed.

James Smith,
Attorney.

Petitioner’s

Georgia—Jackson

County.
Personally appeared before me, S. McCarty, a Justice of tbe Peace
for said county, James Wood, who on oath says that the statements
•contained in the foregoing petition are true.
James Wood.
Sworn to and subscribed before, May 10th, 1880.
S.

McCarty, J. P.
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GAENISHHENTS IN CASES OTHEK
ATTACHMENTS.

THAN

All debts

owing to the defendant, and all property^
other effects of the defendant, coming into the
hands of the garnishee at or within the time designated by
the Act of December 6th, 1880, shall be subject to the process
of garnishment, whether the garnishee had anything in his
hands, or was indebted anything to the defendant, at the
date of the service of the summons, or not. Acts 1880-1.
money, or

Affidavit where suit is pending, and affidavit is made by creditor himself.
Georgia—Jackson County.

Personally appeared before me, S. McCarty, a J.ustice of the Peace
for said county, James Smith, who upon oath says that John Jones is
indebted to him in the sum of two hundred dollars on account (or
promissory note, as the case may be), for which suit is now pending
in the Superior Court of said county, and that he has reason to app.rehend the loss of the same, or some part thereof, unless process of garnishment do issue.

James Smith.

Sworn to and subscribed before me, the 4th
S. McCarty, J. P.
When

Georgia—Jackson

day of May, 1881.

affidavit is made by attorney.

County.

Personally appeared before me, 8. McCarty, a Justice of the Peace
for said county, John Fountain, as the attorney at law (or agent) of
James Smith, who upon oath says, that, to the best of his knowledge
and

belief, John Jones is indebted to the said James Smith in the
(and conclude as in the above form).

of two hundred dollars

sum
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Affidavit to be made by copartner.
Georgia—Jackson

County.

Personally appeared before me, S. McCarty, a Justice of the Peace
for said county, Frank Pendergrass, a member of the firm of Pender,
grass Bros. & Co., who upon oath says that John Jones is indebted to
the said firm in the sum of two hundred dollars (conclude as in first
form).
Where
Georgia—Jackson

affidavit is made by joint creditor.

County.

Personally appeared before

me, S. McCarty, a Justice of the Peace
for said county, James Smith, who on oath says that he, together with
A. B., C. D. and E F., are joint creditors of John Jones, and that the
said John Jones is indebted to them in the
lars

(conclude

sum

of two hundred dol-

in first form).

as

Note.—If the garnishment be upon a

judgment the foregoing forms
suffice, down to the words “to the amount claimed,” and conelude as follows: “on a judgment obtained at the August term, 1879,
of the Superior Court of said county, and that he has reason to apprehend the loss of the same, or some part thereof, unless process of
James Smith.
garnishment do issue.”
will

Sworn to and subscribed before me,
'

S.

1880.

McCarty, J. P.

Bond to be given
Georgia—Jackson

in

cases

of garnishment where suit is pending.

County.

We, James Smith, principal, and Jesse White, security, acknowledge
ourselves jointly and severally bound unto John Jones in the sum of
four hundred dollars, subject to the following conditions: That the
said James Smith is seeking process of garnishment against said John
Jones, which is now about to be sued out, returnable to the.
term
next of the Superior Court of said county, in a suit now pending in
said court in favorof said James Smith

against said John Jones. Now,
said John Jones all costs and dam*
ages that he may sustain in consequence of suing out said garnishment, in the event that the said James Smith fails to recover in the
said suit pending, then this bond to be void. Witness our hands and
James Smith, [l.s.]
seals.
Jesse White, [l. s.]
if the said James Smith shall pay

Executed in presence

day of

,

18

of S. McCarty, J. P.
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Bond where garnishment

is sued out

on judgment.

Georgia—Jackson County.

We, James Smith, principal, and Jesse White, security, acknowledge
jointly and severally bound unto John Jones in the sum of
four hundred dollars, subject to the following conditions: That the
said James Smith is seeking process of garnishment against said John
Jones, which is now about to be sued out, returnable to the
term
of the Superior Court for said county.
Now, should the said James
Smith pay the said John Jones all costs and damages that he may
sustain in consequence of suing out said garnishment, in the event
that it should appear that the amount sworn to be due on said judgment is not due, then this bond to be void.
Witness our hands and
James Smith, [l. s.]
seals.
Jesse White, [l. s.]
ourselves

Executed in presence

day of

,

of S. McCarty, J. P.

18—

64 Ga„ 448.

If suit be

pending in a Justice’s Court, or judgment was
Court, the affidavit and bond should contain the words, “Justice’s Court for the —
District, G.
M.,” in lieu of the words “Superior Court.”
rendered in 6aid

Summons of garnishment.
Georgia—Jackson

County.

James Smith,
VS.

John Jones
You

}

To

Troup Randall, of said County:

hereby required to be and

appear at the next Superior Court,
then and there to depose an oath
what property, tponey or effects of John Jones you had in hand, at
the date of the service of this summons of garnishment.
And also
what property, money or effects of the said John Jones, have come
into your hands at any time from the date of the service of said summons of garnishment to the date of
your answer to the same.
And also
what you owed defendant at the date of service of said summons of
garnishment, and also what you have become indebted to the said
John Jones, at any time between the date of the service of said summons of garnishment and
your answer thereto.
S. McCarty, J. P,
This,
day of
, 18—.
are

to be held in and

for said county,

25

GARNISHMENTS.
Summons returnable to Justice’s Court.

Georgia— Jackson.
James

County.

Smith,
To

m.

Troup Randall, of said County:

John Jones >

hereby required to appear at the next Justice’s Court, to be
District, G. M., said county, then and there
depose on oath (conclude as in foregoing.)

You

are

held in and for the
to

Note.—The garnishee

only in his

own

district.

in Justice’s Court should be required to answer
Acts 1874, page 86.

Bond to dissolve
Georgia—Jackson

garnishment where suit is pending.

County.

We, John Jones, principal, and William Wood, security, acknowledge ourselves jointly and severally bound unto James Smith in the
sum of four hundred dollars, subject to the following conditions: That
the said James Smith has an action pending in the Superior Court of
said county, for the recovery of two hundred dollars, which the said
James Smith alleges is owing to him by the said John Jones, and that
James Smith has sued out summons of gurnishment, which summons
has been served upon Troup Randall. Now, if the said John Jones
shall pay to the said James Smith the amount which may he recovered
and the costs thereon in said action, then this bond to he void.
Witness our hands and seals,
John Jones,
[l. s.]
William Wood, [l. s.]
Executed in presence of

day of

,

S. McCarty, J. P.

18—.

Bond to dissolve garnishment on

Georgia—Jackson

judgment.

County.

Ye, John Jones, principal, and William Wood, security, acknowledge ourselves jointly and severally hound unto James Smith in the
sum of four hundred dollars, subject to the following conditions:
That the said James Smith, at the
term, 18—, of ttie Superior
Court for said county, obtained a judgment against said Jones, upon
which judgment the said James Smith claims there is due him the
sum of two hundred dollars, and that said James Smith has sued out
summons of garnishment, which summons has been served upon
Troup Randall, of said county.
Now, if the said John Jones shall pay to said James Smith the
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amount

due

to be void.

said

on

Witness

judgment and costs thereon, then this bond

our

hands and seals,
John Jonbs,
William Wood,

Executed in presence

day of
See 55

,

[l. s.]
[l. s.]

of S. McCarty, J. P.

18

Ga., 67.
Bond

of claimant to dissolve garnishment.

Georgia—Jackson county.

We, Robert Wcod, principal, and William Wood, security, acknowledge ourselves jointly and severally bound unto James Smith in the
sum of four hundred dollars, subject to the following conditions:
The said James Smith, having a suit pending in the Superior Court of
said county against John Jones, for the recovery of two hundred dollars, and having sued out summons of garnishment for Troup Randall,
which has been duly served, and the said Troup Randall having in his
hands certain property falling within the operation of said summons
of garnishment, to-wit: (here describe the property), which said
property is claimed by said Robert Wood.
Now, should said Robert Wood pay to said James Smith the sum
that may be found due to said John Jones, upon the trial of any issue
that may be formed upon the answer of the said Troup Randall,
or may be admitted in said answer, if untraversed, to be due said John
Jones, then his bond to be void.
This

day of

,

Witness

our

hands and seals,

Robert

18—,

Wood, [l.s.]

William Wood,
Executed in presence of, and
T. H. Niblacic,

[l. s.]

approved by,

Clerfc 8. C.

Form

of answer where garnishee is neither indebted

nor

has

any

effects

in his hands.

Georgia—Jackson County.
In person appeared before the
nishee in the case of James Smith

undersigned, Troup Randall, garagainst John Jones, who on oath
says, that at the time of the service of the summons of garnishment
on him in said case, he had no property, money or effects of the said
John Jones in his hands, nor has any property, money or effects
of the said John Jones come'into his hands at any time from the date
of the service of said summons of garnishment upon him to the date
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of

this, his

said John Jones anything at the
him, nor has he become indebted to the said John Jones at any time, between the date of the service of said summons upon him and the date of this, his answer.
answer, nor

did he

date of the service of said

owe

summons

upon

Troop Randall.

Sworn to and subscribed before

day of

18—.

,

me

S. McCarty, J. P.

See 62 Ga., 350.

If, at the time of the service of the

of garnishugon him, the garnishee has property, money or effects
in his hands belonging to the defendant, or is indebted to
the defendant, or property, money or effects has come intohis hands, or he has become indebted to the defendant since
the date of the service of summons, he should so answer,,
stating amount of indebtedness and describing property.
summons

ment

Form,

James

Smith,
VS.

John Jones.

}

of Traverse.

Garnishment, etc.

And now comes the plaintiff, and traverses the answer of TroupRandall, and says that at the time of the service of the summons of
garnishment upon said Troup Randall in this case, said Randall was
indebted to said John Jones, as follows : (here set out the indebtedness), and that he had effects in his hands belonging to the said John
Jones, (here name the effects.) And of this he puts himself upon the
John Gray,
PlaintifE’s Attorney.

country.

A much

general traverse—one that merely denies
of the garnishee, has been held
Ga., 240.

more

the truth of the
sufficient.

21

answer

Joinder of Issue.
And
swer

now comes

is true.

Troup Randall and doth the like, and says his anDavid Lay.
Attorney for Randall.

Code, 1873, §3547. The plaintiff shall not have judgagainst the garnishee until he has obtained judgment
against the defendant. 63 Ga., 317.
ment
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Borm

of judgment where garnishee answers that he is indebted, or has
effects in hands.
James Smith,
vs.

John Jones.

}

In Superior Court of Jackson

County.

appearing to the Court that Troup Randall, garnishee in said case,
principal sum of
$100.00, and the sum of $10.00, interest. It is. therefore, ordered and
adjudged by the Court, that the said James Smith recover of the said
Troup Randall, the said sums of $100.00, principal, and $10.00, interest.
Judgment signed,
day of
, 18—.
It

is indebted to the defendant. John Jones, in the

A. S.

Erwin,

Judge S. C.
JonN

Gray,

Plaintiff’s

Attorney.

An executor

administrator

maybe garnisheed:
legacy has been assented to by the executor,
and such legacy is not defeated by debts against the estate.
2. When there has been a final settlement by the administrator, and there remains iii his hands a fixed balance.
3. If a creditor will swear, in addition to the oath in ordinary cases, that his debtor resides without the State, or is
or

1. "When the

insolvent.
4. For any debt or demand owing by said estate to any
■other person. See Code, 1873. Sections 3555, 3556.
When the basis of a garnishment is a suit pending in, or
a

judgment rendered by, the Superior Court, the garnish-

ment if returnable to

Court has

no

a

Justice’s Court, is void.

The latter

jurisdiction of the subject matter.

61 Ga.,

545.

Where

a

garnishee discharges himself by his

is entitled to
53

a

answer,

he

judgment against the plaintiff for his costs.

Ga., 28.

Where money is brought into Court under an execution
issued upon a judgment against a garnishee, the oldest judgment

against the defendant takes the fund.
Code, 3545.
The undivided interest of

a

51 Ga., 93;

partner in the firm property

GARNISHMENTS.
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is not liable to
be reached

levy and sale, even after dissolution, but must
by process of garnishment. 51 Ga., 372; 43 G.,.

325.

Where a garnishment has been dissolved by the defendant
giving security as provided in the Code, and the security is
or becomes insolvent, the plaintiff may garnishee again..
39 Ga, 82.
A garnishment bond is amendable under the Act of 1856,.
so as to conform to the law.
30 Ga., 540.
If a garnishee’s answer is that he made to the debtor a.
negotiable note, and also that he is well satisfied that the
note was transferred by the debtor before service of the
garnishment, it is not such an answer as will authorize a
judgment by the Court against the garnishee. 18 Ga., 650.
The affidavit in cases of garnishment need not set forth
the name of the person against whom the summons is toissue. 14 Ga., 124.
Where six cases on small notes were pending in a Justice’s Court, in- order to have summons of garnishment to
lawfully issue, there must be an affidavit and bond in each
case, and the summons must be issued and served in each61 Ga., 370.
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Any male citizen, of good,
who has read law and undergone a satis-

Code, 1873, Section 3S9.
moral character,

factory examination before a Judge of the
as

hereinafter

Superior Court,

prescribed, is entitled to plead and practice

law in this State.

For the purpose

Section 391.

apply, by
one

a

petition in writing, to

of admission,
a

circuit of which he is
therein, and must show :

of its sessions, in a

has read law
1. His

one

must

Superior Court during
a

resident,

or

citizenship.
good, moral character.

2. That he is of

3. That he has read law.
4. That he has been

Circuit

as

a

resident

of,

or

has read law in, the

aforesaid.

See Rules

Superior Courts, No. 2.
Form

Georgia—Jackson

of application for admission.

County.

To the

Superior Court of said county: A. B. petitions the Superior
Court of said county for license to plead and practice law in the several Courts of this State, except the Supreme Court, and shows: That
he is a citizen of said State and a resident of (or has read law in) the
Western Judicial Circuit thereof ; that he is of good, moral character,
and that he has read and studied the law with

a

view to he licensed to

its practice. He therefore prays such proceedings in the
A. B.,
premises as the law requires.

enter upon

Petitioner.

3L
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Certificate under Section 392, Code, 1873.
Georgia—Jackson County.
To the Superior Court of said county:

4.The

We, he undersigned, attor
of said Court, certify that the statements contained in the foregoing petition of A. B are true.
18
E. F.,
■day ofneys

.

G. H.,
Attorneys.

Certificate under Rule Superior Court, No.'2.

Georgia—Jackson County.
To the Superior Court of said county:
member of the bar of the Western Judicial Circuit'of
said State, do certify, upon my personal and professional honor, that

I, C. D.,

a

A. B

has, under my instruction and direction, satisfactorily completed
study of some standard work on the several subjects upon which
he is required by the Code of this State to be examined.
This
C. D„
day of
, 18

the

Attorney.

The applicant must also be examined
in open Court touching his knowledge :
1. Of the principles of the common and statute law of
England of force in this State.
2. Of the law of pleading and evidence.
3. The principles of equity, and equity pleading and pracCode, 1873, §393.

tice.

Revised Code of this

State, the Constitution of the
States, and of this .State, and the rules of practice
the Superior Courts.

United
in

Form

of order.

Jackson Superior Court,

August Term, 1880.

In the matter of A. B.,

application to plead and practice law in the
Superior Courts of this State:
The said A. B., being duly examined, as required by law, and found
to possess the requisite learning" and ability, and having otherwise
complied with all the conditions of the law, it is hereby ordered-by
the Court that the Clerk of this Court issue to him license to plead and
practice law in the Superior Courts of this State, upon his taking the
oath and paying the fees and costs prescribed by law.
It is further
ordered that this order be spread upon the minutes of this Court.
A. S. Erwin,
Judge s. C.
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Oath.

Code, 1873, §397.

I, A. B.,

swear

that I will justly and uprightly

myself according to the laws, as an attorney, counsellor and
solicitor, and that I will support and defend the Constitution of the
United States, and the Constitution of the State of Georgia.
So help
demean

me

A. B.

God.

Which oath must be taken in open
the minutes thereof.

Court, and entered

on

rules of Superior Courts, No. 2.
It is the duty of attorneys at law—
respect due to Courts of justice and

For form of license, see

§417, Code, 1873.
1. To maintain the

judicial officers.
2. To employ, for the purpose of maintaining the causes
confided to them, such means only as are consistent with
truth, and never to seek to mislead the Judges or juries by
any artifice or false statement of the law.
3. To maintain inviolate the confidence, and at every
peril to themselves, to preserve the secrets of their clients.
4. To abstain from all offensive personalities, and to advance no fact
prejudicial to the honor or reputation of a
party or a witness, unless required by the justice of, the
cause with which
they are charged.
5. To encourage neither the commencement nor continnance of an action or
proceeding from any motives of passion

or

interest.

6. Never to

selves, the

reject, for

cause

a

consideration personal to themor oppressed.

of the defenseless
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CERTIORARI.

See

Code, .1873.

Section 4052.

Form of application for certiorari.
Georgia—Jackson County.
To the

Superior Court of said county:

The

petition of Felix Tate shows the following facts:
At the April term, 1880, of the Justice’s Court of the 245th
District, G.
M., of said county, there came on to be tried
in said court, S. McCarty, J. P., then and there presiding, the
case, of John Clarke against your petitioner,
the same being an
action upon a promissory note for $90.00, dated January 1st, 1872, and
payable three months after date, with a credit of $60.00 thereon, indorsed on the 1st day of April, 1875, a copy of which is hereto attached.
At the appearance term of said Court defendant filed the pleas of
general issue, and statute of limitations, copies of which pleas are
hereto attached.
The case being called for trial, both parties announced ready, whereupon defendant moved to dismiss said case upon
the ground that the summons therein directed to him bore date April
1st, 1880, requiring him to be and appear at said Court on the 15th day
of April, 1880. The Court overruled the motion made as aforesaid
and the cause proceeded to trial.
Plaintiff offered in evidence'said note, to

the introduction of which

defendant

objected, on the ground that there was a subscribing witness
thereto, who was not produced to prove the execution of said Dote,
nor was there any cause shown to said Court- why said witness could
not be produced.
The objection of defendant was overruled and said
note received in

evidence, whereupon the plaintiff closed.

Defendant

being sworn as a witness, testified that on the first day of
April, 1875, he paid to plaintiff $60.00 on the note sued on, which
amount was at that time entered by plaintiff on said note as a credit
thereon, and that said credit is in the handwriting of plaintiff. Defendant did not instruct said amount to be

so

entered.

Here defend-

ant closed.

Plaintiff being sworn as a witness, testified that on the first day of
April, 1875, defendant paid him $60.00, with instructions to credit
3

3+
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same on

credit

a

sued on, and thereupon plaintiff entered said amount as
said note, in pursuance of instructions of defendant.

note
on

being no further evidence, the Court entered up judgment in
plaintiff against defendant for forty-eight dollars and ninety
cents ($48.90), besides interest and cost of suit.
Petitioner avers that said Court erred in not dismissing said oase, in
receiving safd note as evidence, and also in deciding that, said note was
not barred by the statute of limitations, and in entering up judgment as
aforesaid, all of which rulings and findings of said Court petitioner
assigns as error. '
Wherefore he prays that the State’s writ of certiorari may issue,
directed to the said S. McCarty, Justice of the Peace, as aforesaid,
requiring him to certify and send up the proceedings in said case to
the next term of the Superior Court of said county, that such judgment
may be rendered therein as may seem in accordance with law.
And
Andrew Butts,
your petitioner will ever pray.
There

favor of

Petitioner’s Attorney.

Georgia—Jackson county.

I, Felix Tate, do solemnly swear that the foregoing petition for a
case for the purpose of delay, and I verily
believe that I have good cause for certiorari, and that the facts stated
in the foregoing petition, so far as they come within my own knowledge, are true, and, so far as derived from the knowledge of others,. I

certiorari is not filed in the

Felix Tate.

believe them to be true.

—

,

Sworn and subscribed before me,
S. McCarty, J.
day
, 188-.

P.

43 Ga., 269.
Certiorari bond.

John Clarke
VS.

Felix Tawe.

Complaint on note, in Justice’s Court, 245th District,
G. M., Jackson county.

Judgment (or verdict, as the caseThe
may be) for plaintiff for $48.90,
defendant in the above stated

besides an terest and costs of suit.

being dissatisfied with the judgment of the Court in said case,
desiring to certiorari said case, brings Robert; Tate, and tenders
him as security; and the said Felix Tate and Robert Tate acknowledge
themselves held and firmly bound unto the said John Clarke, his heirs,
executors, administrators and assigns, for the eventual condemnation
jnoney and all future costs in said case, for the payment of which they
bind themselves, their heirs, executors and administrators, firmly by
these presents.
In witness whereof they have hereunto set their hands
and seals, the — day
Felix Tate, Pr., [l.s.]
18—.
Robert Tate, Sec., [l.s.]
Executed in presence of
S. McCarty, J. P.

case,

and

,

•
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Justice's certificate.
1

hereby certify that Felix Tale has paid all cost in the case, the
subject matter of the within petition, and has given bond as required
S. McCarty, J. P.
by law.
May 1st, 1880.
sj

Form

Georgia—Jackson

of affidavit in forma pauperis.

County.

Personally appeared before me Felix Tate,who upon oath says, that
foregoing petition for certiorari is not filed in this case for the purpose of delay only, that he is advised and believes that he has good cause
for eertioraring the proceedings to the
Supyior Court, and that owing
to his poverty he is unable to pay the costs1"wad give security as required
by law, and that the facts stated in said petition, so far as they come
within his own knowledge are true, and so far as derived from the
knowledge of others, he believes them to be true.
the

Felix Tate.

—

Sworn to and subscribed before me,
S. McCarty, J. P.
day of
, 18—,
See 55 Ga., 315.

Affidavit to be made in certiorari of criminal

cases from

County Court, and

follows petition.

I, John Doe, do solemnly

swear that the foregoing
for the purpose of delay

petition for ceronly, and 1 verily believe I have good cause for certiorari, and that the facts stated in
the foregoing petition, so far as they come within my own knowledge,
are true, and so far as derived from the knowledge of others, I believe
them to be true; and I further swear that I have not had a fair trial,
and that I have been wrongfully and illegally convicted.
■tiorari is not filed in this

case

John Doe.

—

Sworn and subscribed before me,
S. McCarty,
day of
, 18—.

64 Ga.,

J. P.

751.

Note.—If the party

convicted is unable to give bond and security,
make such affidavit as is permitted for parties in criminal cases,"
carrying up such cases to the Supreme Court. See Code, 1873, §302.
he may

.Notice to be

the time of

given to the adverse party ten days before
hearing. Code, 1873, §4059.
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John

Clarke] Complaint
03.

Felix Tate.

on note, In Justice’s Court,
G. M., Jackson county.

Judgment (or verdict, «as
To John

case may

245th District,

be) for plaintiff.

Clarke, plaintiff in above case:

are hereby notified that, upon application by me to the Judge of
Superior Court of Jackson county, Georgia, a writ of certiorari in
the above stated case, has been by the Judge of said Court sanctioned,
which writ of certiorari will be heard at the court house in Jefferson,
said county, at the next regular August term of said Superior Court.

You

the

.Felix Tate, or
Andrew

Butts,

Attorney for Felix Tate.

June 15th, 1880.

Is'otice under section 4059, Code, 1873, mast appear of
record, unless there be a waiver of it in writing. 46 Ga.,
616; 44 Ga., 16; 36 Ga., 393.
Form

Georgia—Jackson

County.

Clerk’s
To S.

of writ of certiorari.

Office, Superior Court, May 1st, 1881.

McCarty, Justice of the Peace, in and for the 245th District,

G. M., Jackson county.
Whereas Felix Tate has made

appplication for certiorari in a certain
April term of your Court, in which case John Clarke
was plaintiff and said Felix Tate defendant, and in which case there
was a judgment in favor of the plaintiff
against the defendant for fortyeight dollars and ninety cents, besides interest and costs of suit, and
whereas said application has been sanctioned by the Judge of said Superior Court. Now, you are hereby required to certify and send up all
the proceedings in said case to the next August term of said Superior
case

tried at the last

Court.
Witness the Hon.

George D. Rice, Judge of said Superior Court.
T. H. Niblack,
Clerk.

Answer to writ
John Clarke,
03.

Felix Tate.

In

answer

1

of certiorari.

Complaint

J

G.
the

on note, in Justice’s Court 245th District,
M., Jackson county. Judgment (or verdict, as
case

may

be), for plaintiff, April term, 1880.

to the writ of certiorari sued out

above stated case,

by the defendant in the
and served upon him, respondent says, that it is true
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that

action

brought to the April term, 1880, of the JusDistrict, G. M., Jackson county, by said
plaintiff against said defendant, which said action was tried at said
April term; that the pleas of general issue and statute of limitation
were filed at the appearance term of said case; that at said term said
an

was

tice’s Court of the 245th

to be tried, and that defendant moved to dismiss said
the ground that the summons bore dale on the 1st day of
April, 1880, and was made returnable on 15th day of - said April; that
said motion was overruled by respondent, who presided as Justice of
the Peace in the trial of said case; that the defendant objected to the
introduction as evidence of the note sued upon, on the ground that said
note had a subscribing witness thereto, who was not produced to
prove the execution of said note, and there was no cause shown to the
Court why said subscribing witness was not produced; that the objection to the introduction of said note as evidence was overruled by respondent; that defendant, being sworn as a witness, testified that on the
1st day of April, 1875, he paid to plaintiff $60.00 on the not.e sued on,
which amount was entered by plaintiff as a credit on said note.
Judgment was rendered for plaintiff as alleged in the application
for certiorari in this case.
Copies of the summons of the above note
and of the pleas are hereto annexed. All of which is repectfully subcase came

case

on

upon

S.

mitted.

McCarty, J. P.

Code, 1873, §4066. The plaintiff in certiorari, or defendant, may, at the first term, and before the hearing,
traverse the truth of the

answer or

return, which traverse

shall be in

writing, specifying the portion of the answer or
return intended to be controverted and verified by affidavit,
and the issue formed upon such traverse shall be tried by a
special jury at the same term, unless good cause be shown
for a continuance, and their verdict shall be final as to the
facts upon which the Court shall pronounce the law.
Form

Felix Tate,
VS,

John Clarke.

}

of traverse to

Jackson

answer

to writ of certiorari.

Superior Court.

Certiorari, from Justice’s

Court, 245th District, G. M., Jackson county.

And now comes the plaintiff (or defendant, as the case may be,) in
-certiorari, in the above stated case, by his attorney, Andrew Bates, and
says that the allegation in the answer of S. McCarty, to the writ in
said case, that (here insert the allegation sought to be denied) is not
in fact true, of which he puts himself upon the country.
Andrew Bates,
Plaintiff's Attorney.

CERTIORARI.
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Georgia—Jackson County.
In person

appeared Felix Tate, who, on oath, says that the statementsforegoing traverse are true.

contained in the

Felix Tate.

Sworn to and subscribed before me,
S. McCarty, J. P.

See 59

this

—

day of 18—

Ga., 881.
Form

Felix

of exception to answer to writ of certiorari.

Tate,

Certiorari in Jackson Superior Court.

vs.

John Clarke.
And

now comes

in certiorari, by his attorney, Green-

the defendant,

of the Justice of the Peace, S.
McCarty, in the above stated case, and for cause of exception says,
that said answer is incomplete and not full, in that it fails to set out
the testimony of
who was sworn as a witness upon the trial of
said case in the court below, and testified as follows: (here set out the
testimony not set forth in the answer of the Justice.)
Green Wood,
Wood, and excepts to the answer

,

Attorney for defendant.

Note.—The difference between

a traverse and exception is, that a.
party desires to deny any allegations set out
in the answer of the Justice. Exceptions are filed where the party
desires to object to the answer upon the ground that it does not contain all that it should contain in response to the allegations in the

traverse is filed where a

petition.

>

Form
Felix

Tate,

VS.

of judgment

upon

hearing of writ.

l Certiorari in Jackson

Superior Court.

John Clarke. )

Upon hearing the above stated
the certiorari be

case,

it is ordered by the Court, that

sustained, and that the judgment rendered in the Court

helow be set

aside, and that said case be dismissed. And it is further
ordered that plaintiff in certiorari have leave to enter up judgment.
Andrew Bates,
against defendant for the costs.
Plaintiff’s attorney.

Granted.

A. S. Erwin,
Judge S. 0.
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•

Judgment.

Whereupon, it is adjudged by the Court that the plaintiff, Felix Tate
of the defendant, John Clarke, the sum of
dollars and

recover

cents for costs.

Judgment signed

day of

,

18—
A. S.

Erwin,
Judge S. C.

Andrew

Bates,

Plaintiff’s Attorney.

Certiorari is not

brought until filed in the office of the
Superior Court. Shaw vs. Griffin, February
term, 1880. 60 Ga., 632.
In criminal cases from County Court it must affirmatively appear that the petition, duly sanctioned, was filed in
the Clerk’s office within ten days from the time of trial in
the Court below, or the certiorari will be dismissed. 64 Ga.,
751;. 36 Ga., 271.
An affidavit, on “ information and belief,” to obtain a

Clerk of the

certiorari in such

case

is insufficient.

64

Ga., 751.

An affidavit in

forma pauperis, cannot be made by attorney of petitioner. 48 Ga. 351.
It is not necessary to attach to a petition for certiorari a
certificate of the magistrate, that costs have been paid, and
security given before the sanction of the Judge can be
obtained. Before the Clerk of the Superior Court can
issue a writ of certiorari, there must be filed in his office
both the petition sanctioned by the Judge, and also a certificate of the magistrate that all costs have been paid and
bond and security given, or a pauper affidavit in lieu
thereof. 64 Ga., 599.
Under section 4056 of the

Code, affidavit must be made

that the party is “ advised and believes
cause for certiorari.
55* Ga. 315.
Must also

” that he has good

verify the facts contained in the petition.

43

Ga., 269.
When the
certiorari

proceedings

are

on an

application for the writ of
Superior

not returned to the next term of the
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Court, unless such Court convenes within twenty days after
the issuing of the writ, the certiorari should be dismissed.
57 Ga., 150.
Where only a question of law is involved, which question
must finally govern the case, the Superior Court should render a final judgment, (62 Ga., 345,) otherwise, if there be a
dispute about the facts. 60 Ga., 100.
Where a writ of certiorari has been granted, and the Court
dismisses the same on account of the non-compliance on
the part of the pertitioner with some requirements of the
statute, and plaintiff in certiorari makes application within
three months from said dismissal for another writ, he is not
barred by lapse of time from having his second application
heard. 48 Ga., 362.
It is not indispensably necessary that the Clerk should
indorse “ filed” on the petition for certiorari. 28 Ga., 219.
Where a previous certiorari has issued and been answered
by the magistrate, and subsequently dismissed, the answer
to the first certiorari may be adopted and sent up as a response to the second. '28 Ga., 219.
All the material allegations in a certiorari ought to be
fully answered or assumed to be true. 15 Ga., 25.

CLAIMS.

4:1

CLAIMS.

Code, 1873, §3725.

When any Sheriff, or other officer,
levy an execution or other process upon property
claimed by a third person, not a party to such execution or
ether process, such person, his agent or attorney, shall make
oath to such property. See Acts, 1877, p. 22.
shall

Form

'Georgia—Jackson

of claim oath.

County.

Personally appeared before me, S. McCarty, a Justice of the Peace
for said county, John Doe, who on oath says, that a certain tract, (or
lot) of land lying in said|county,*adjoining lands of James Jenks on the
east, William Winn on the south, David Jones on the west, and Henry
Black on the north, the place whereon affiant now resides, containing '
two hundred acres, more or less, and two bay horse mules, both of
medium size, about eight or nine years old, lately, to wit : on the
■, 1879, levied on as the property of Jesse White, by J. S.
day of
Hunter, Sheriff of said county, by virtue of an execution issued from
the Superior Court of said county, in favor of Reuben Morton, against
Jesse White, is not the property of said Jesse White, but is the property
John Doe.

of affiant.

Sworn to and subscribed

,

1879.

S. McCarty, J. P.

Form of claim bond, to be

.fi.fa.

made payable to plaintiff in

Code 1873, §3729.

Georgia—Jackson
Know all

men

County. *

by these presents, that we, John Doe, as principal,
security, are held and bound unto Reuben Morten,

and Willis Webb, as

plaintiff in fi.fa., in the sum of eight hundred dollars, for the payment_of„which we bind ourselves, our heirs, .executors and adminis-
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trators,

jointly and severally, by these presents.

dated

Signed, sealed and

1879.

,

of

The condition

this

obligation is as fellows: J. S. Hunter,
having on the
, 1879, by virtue of an
execution, issued from the Superior Court of said county, in favor of
Reuben Morton against Jesse White, levied upon a certain tract or
lot of land, lying in said county, and adjoining the lands of James
Jenks on the east, William Winn on the south, David Jones on the
west, and Henry Black on the north, the place whereon the said John
•Doe now resides, containing two hundred acres-, more or less; and twohay horse mules, both of medium size, eight or nine years old, as the
property of the said Jesse White, to which said property the said John
Doe has interposed his claim. Now, should the said John Doe well
and truly pay to the said Reuben Morton all the damages which the
jury on the trial of the right of property may assess against him, in
case it shall appeaifcfhat said claim was interposed for the purpose of
delay only, then this bond to be void.
John Jones, Prin., [l. s.]
Willis Webb, Sec., [l. s.]
Sheriff

of said county,

S. McCarty, J. P.

Attest:

Code, 1873, §3733. In all cases where claimants are
give bond and security as required in this article,
in claim cases,-it shall and may be the privilege of such
claimant to file, in addition to the oath required in section
unable to

3725,

an

affidavit

as

follows

:

“

I, A. B.,do swear that Ido not interpose this claim for delay
only, that I bona fide claim the right and title *to the same, that
I

am

advised and believe that said claim will be sustained, and that

from poverty

I

am

unable to give bond and security as

now

required

by law.”
And when said affidavit shall have been made and deliv-

ered to the
in the

levying officer, the

same manner as

same shall suspend the sale
if bond and security had been given.

Fprm of forthcoming bond,, payable to sheriff.
See

Code, 1873, §3729.

Georgia—Jackson County.
Know all

men

r
bythese
presents, that we, John Doe, as principal,
alrsecurity, are bound unto J. S. Hunter, Sherilf of

and Willis Webbi
said

county, in the sum of four hundred dollars, for the payment of

43

CLAIMS.

we bind ourselves, our heirs, executors and administrators,
jointly and severally, by these presents. Signed, sealed and dated,
this
, 1879.
The condition of this obligation is as follows: J. S. Hunter, Sheriff
as aforesaid, having on the
1879, levied a certain fi. fa. issued
from the Superior Court in said county in favor of Reuben Morton
against Jesse White, upon two certain bay horse mules, both of medium
size, and about nine years old, as the property of said Jesse White, towhich said mules John Doe has interposed his claim. Now, should
the said John Doe deliver, or cause to be delivered, said mules to said
Sheriff, at the time and place of sale ; Provided, said mules shall upon
the trial of the right of property be found subject to said fi. fa., then
this bond to be void.
John Doe, Prin.,
[l. s.]
Willis Webb, Sec., [l. s.]
Approved : S. McCarty, J. P.

■which

,

Note.—The

forthcoming bond should be fora sum equal to double
estimated by the levying
take a forthcoming bond
Code, 1873, §3728.

the value of the property levied on, to be
officer.
It shall not be lawful to require or
for real estate.

Code, 1873, §3734. If the property levied on be personal, and the claimant unable to give a forthcoming bond,
the plaintiff in fi. fa. may give such bond, hut he shall not
be allowed any
Form

compensation for keeping said property.

offorthcoming bond to be given by plaintiff infi.fa.

Georgia—Jackson
Know all

County.

by thege presents, that we, Reuben Morton, as principal, and Jerry Reed, as security, are held and bound unto J. S. Hunter,
Sheriff of said county,, in the sum of four hundred dollars, for the
payment of which we bind ourselves, our heirs, executors and administralors, jointly and severally, by these presents. Signed, sealed and
dated
1879.
men

,

The condition of the above
Sheriff

obligation is

as

follows:

J. S. Hunter,

aforesaid, having on
1879, levied a certain execution
issued from the Superior Court of said county, in favor of said Reuben
Morton against Jesse White, upon two certain bay horse mules, of
medium size, and about nine years old, as the property of said Jesse
White, and John Doe having interposed his claim to said mules, and
being unable to give a forthcoming bond for the same, and the said
Reuben Morton having elected to give the bond an'ft receive possession
of the property.
Now, should the said Reuben Morton, plaintiff in
execution, deliver, or cause to be delivered, said mules at the time and
as

,

.
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place of sale; Provided, said mules shall, upon the trial of the right of
property in the same,' be found subject to said execution, and if not
found subject, then to the said Sheriff, or his successor in office, at the
termination of said claim case, to be disposed of according to law,
Reuben

then this bond to be void.

J. S.

Mobton, Pri'n. [l.s.]
[l.s.]

Jerry Reed, Sec.,

Approved.

Hunter, Sheriff.

Execution and claim papers

shall be returned to the next

term of the Court from which the

issued, except the
then to the Superior
Cpurt of the county where the land lies. See Code, 1873,
§3736.
When a claim case is called in its order for trial, an issue

execution

be levied

on

same

real estate,

must be tendered within five minutes after the

of

ment

missed.

Form
And

announce-

ready by both parties, or the levy will be disRule Superior Court, No. 15.

now comes

of issue to be tendered by. plaintiff in fi. fa.
Reuben Morton,

plaintiff in fi. fa

,

by his attorney,

John Gray, and says that the property levied upon as the property of
Jesse White, and claimed by John Doe, is the property of the said
Jesse

White, and of this he puts himself

upon

the country.
John Gray,
Plaintiff's Attorney.

Form

And

comes

Fountain, and
of this he

of joinder of issue.

the claimant, John Doe, by his attorney, Felix
that said property is not subject to said fi.fa., and
Felix Fountain,
puts himself upon the country.

now

says

Claimant's attorney.

Verdict.

We, the jury, find the issue submitted in favor of the plaintiff
Charles Griffin,
fi.fd., with costs of suit.

n

Foreman.

Form

ofjudgment.

Whereupon, it is considered and adjudged by the Court that thefifa.
proceed against the property levied upon, and that the plaintiff in fi fa.
recover of the. claimant, John Doe, the sum of
dollars and— cents,
costs in this behalf expended.
A. S. Erwin,
Judgment signed
, 1879.
John Gray,
Plaintiff's attorney.

Judge s. C.

45-
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CONSTABLES.

Duties

of constables.

Code, 1873, §478.

It is their duty:
,
regularly all terms of the Justices’ Courts
in their respective districts.
2. To attend all terms of the Superior Courts of their
respective counties, when summoned by the Sheriff for that
1. To attend

purpose.
3. To give

receipts for notes or other liquidated demands
placed in their hands for collection.
4. To pay over money promptly as collected to the party
entitled thereto, and in case of conflicting claims to any
money, to report the same to the next Justice’s Court of
the district where

they

are

amenable for its order in the

premises.
5. To execute and return all warrants, summonses, exe-

cutions and other processes

to them directed by lawful

au-

thority.
6. To

perform such other duties as are or may be required of them by law, or which necessarily appertain to
their offices.

Code of 1873, §479. If any constable exercises the duties of his office after removal from the district where he
.

was elected or appointed, he is subject to a fine of fifty dollars for every such act, to be recovered before any Justice
of the county in which he resides, by any one suing'for the

same—one-half to the
the

use

use

of such person,

the other half to

of the county.

Code, 1873, §4142. In

case

where suit is brought against
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or joint protnissors, or other joint debtors,
where the Justice of the Peace is a party, and

joint obligors,
and in
in

case

case

where there is

no

Justice in the district of the de-

fendant’s residence—in all these and like cases, the constable of the district in which the suit is brought may serve
all processes on all the parties, and do all other legal acts

required of him in the progress of such suit in any district
of the county.
Form

of entry of personal service to be entered on original.

Served the defendant, A.

This

summons.

Form

—

day of

B., personally, with a copy of the within
H. M. Boman, L. C.
18—.

—

of entry where copy is left at place of abode.

B., by leaving a copy of the within at his
place of abode. This — day of — 18—.
H. M. Boman, L. C.

Served the defendant, A.
most notorious

Service by leaving copy of summons at place of business
of the defendant insufficient. It should be either served
upon him
residence.

personally,
60

Entry

on

left at his most notorious place of

execution where

Due search made and
within

or

Ga., 628.

fi. fa.

no

no

property is found.

property found upon which to levy the
H. M. Boman, L. C.

July 4th, 1881.

Code, 1873, §4172, (a). No constable shall levy on any
no personal property to be found sufficient to satisfy the debt, which fact must appear by an
entry on the execution, to be levied by a constable of the
county where such execution was issued, or where the property to be levied upon may be found; Provided, that the defendant shall have the right, in all cases, to point out any
portion of his property in his possession he may think
proper, and should he point out land to be levied upon, the
land unless there is
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following entry of no personal property
See Code, 1873, §3645.

may

be omitted.

Entry of officer before levying on land.
Due search

made, and

no

isfy the within execution.
July 4th, 1881.

personal property found sufficient to satH. M. Boman, L. C.

Entry of levy

on

land.

Levied the withtnj^. fa. on a tract (or lot) of land lying in the 243d
District, G. M„ said county, containing two hundred acres, more_or
less, adjoining the lands of A. B. on the north, U. D. on the south,
E. F. on the east and G. H. on the west, the land whereon the defe*dant now resides, as property of defendant.

Written notice
1881.

given the defendant in terms of the law, July 4th
H. M. Boman, L. C.

Note.—Where defendant points out land in his
'levied upon, the words “property
be added to the above form.
Where constables

levy

upon

possession to be
pointed out by defendant,” should

land,

or

shares in

a

bank,

or

other

cor-

poration, they shall turn the Ji. fa. over to the Sheriff of the county.

When any constable shall have any execution placed in
his hands against any person, who is the owner of any shares
or stock in any bank, or other corporation, or joint stock
company in this State, he shall, on the application of the
plaintiff, his agent or attorney, indorse a levy on said execution of the number of shares belonging the defendant, and
make a return of the same to the Sheriff of the county in
which he lives. Code, 1873, §4173.
Form

of levy on stock.

Levied the within

fi. fa. upon five shares of the capital stock of
Georgia Railroad & Banking Company as the property of the defendant. “Property pointed out by plaintiff (or plaintiff’s attorney)’’
H. M. Boman, L. C.
This, July 4th, 1881.
the

Note.—All entries of levies upon property, both real and personal,
should

particularly describe it, and show that it

property of defendant.

was

levied

on as

the
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Constables in this State shall be

perty of defendants in

execution

required to sell the
on

pro-

the regular monthly

days of their respective districts, at the place of holding such Courts, after advertising the said property for ten
days (except in case of mortgage f.fa.) prior to such sale,,
and any other sales on any other days shall be absolutely
null and void, and vest no title to the property in the purchaser. Acts 1878-9, pages 78 and 79.
Constables advertisements of sale, should reasonably describe the property to be sold; should designate the time and
place of sale, and shall be posted at three or more public
places in the county.. Code, 1873, §1172.
Sales under mortgage fi. fas. must be advertised at three
or more public places in the district, and for thirty days,,
and the advertisement should show that the process is a
mortgage^?, fa. Acts 1878-9, pages 152 and 153.
Court

Constable’s advertisement.

sold, at Bowman’s store, the place for holding Justice’s"District, G. M., of Jackson county, on Saturday,
the
day of
18—, within the legal hours of sale, the followingproperty, to-wit: (Here describe the property), said property levied
on as the property of Richard Roe, by virtue of a fi. fa. issued fromthe Justice’s Court for said district, in favor of John Doe against
Richard Roe. This,
day of
18
.
Will be

Courts for the 243d

H. M.

Code, 1873, §1169.

Boman, L. 0.

If any constable shall fail to execute

and return any process placed in his hands, or shall fail to account with and pay over to the person entitled thereto, any
money

which he has received

on any

note, execution

or

other

paper placed in his hands as such constable within ten days
after the money is received,the person injured by such failuremay apply to the Justice of
the defaulting constable is

the Peace of the district in which
acting as such, or in which hedid act as such, if he has gone out of office, and if there be
no Justice in such district, the party injured may apply to
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the Justice of any adjacent district, and obtain a warrant
against such constable ; and, upon satisfactory proof of the
facts, the Justice to whom the application is made may,
either in term lime or vacation, award judgment and execution against the constable for the full amount of money
collected, and the Justice may also fine the constable for
such default in a sum not exceeding ten per cent, on the
amount of said money so collected, or which might have
.

been collected.
For other remedies

against defaulting constables,

see

sections of the Code of

1873, from 3948 to 3961 inclusive,
and for forms of rules, etc., see title “ Sheriffs.”
For fees of Constables, see title
Fees.”
Code, 1873,* §4174. A reasonable compensation shall
be allowed to constables for carrying property levied upon
to the

place of sale, where there appears an absolute necessity for doing so, to be judged of by the Justice of the
district.

Bricks, lumber, etc., how sold. Code, 1873, §3646.
Code, 1873, §t65. Vacancies in the office of consta-.
ble are filled by appointment of the Justice of the Peace of
the district in the following contingencies :
1. When, from any cause, there is a failure to elect, qualify and give bond at the regular time.
2. When there is a death, resignation, or removal of constable.
3.

When, from sickness, or other providential cause, the
a constable, there may be an appointment,
if an emergency arises, to continue until the regular constable enters upon the discharge of his duties.
district is without

4. When the constable of the district

rarily from the district, the like

are

power may

absent tempo-

be exercised.

Note.—Constables appointed under the foregoing section may take
and subscribe the oath of office before the Justice of the Peace ap-

pointing him, who shall file the
4

same

in the office of the Ordinary.
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appointees

are not

required to give bond.

See Code, 1873, §§472,

473.

Note.—Constables may summon posse, either
to aid him in

making an arrest.

May break
§4729.

open

verbally
Code, 1873, §4722.

doors to make

an

arrest.

or

in writing

Code, 1873,
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Contracts that

Contracts for the sale of

are

void.

goods to be delivered at a future
day, where both parties are aware that the seller expects to
purchase himself, to fulfill his contract, and no skill and
labor or expense enters into the consideration, but the
same is a pure speculation upon chances-.
Contracts with
a
person intoxicated to such an extent as to deprive him of
reason ; and if the party contracting was at all instrumental
in producing the state of intoxication, the contract is invalid however partial the intoxication may be. A contract
to do an immoral or illegal thing; a contract which is
against the policy of the law, such as tending to corrupt
legislation or the judiciary; contracts in restraint of trade;
contracts to evade or oppose the revenue laws of another
country; wagering contracts and contracts of maintenance
or champerty.
Code, 1873, §1950.
To make the following obligations binding on the promiser, the promise must be in
writing, signed by the party to be charged therewith, or
some person by him lawfully authorized, viz:
1. A promise by an executor, administrator, guardian, or
trustee, to answer damages out of his own estate.
2. A promise to answer for the debt, default or miscarriage of another.
3. Any agreement made upon consideration of marriage,
except marriage articles as hereinafter provided.
4. Any contract for sale of lands, or any interest in or
concerning them.
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5.

Any agreement (except contracts with overseers) that
performed within one year from the making

is not to be

thereof.
6.

Any promise to revive

a

debt barred by the Acts of

limitation.

7. Any contract for the sale of goods, wares and merchandise, in existence or not in esse to the amount of fifty
dollars or more, except the buyer shall accept part of the

goods sold, and actually receive the same or give something
bargain, or in part payment.
8. An acceptance of a bill of exchange.
Code, 1873, §1951. The foregoing section does not
extend to the following cases,, viz :
L. When the contract has been fully executed.
2. Where there has been performance on one side accepted by the other in accordance with the contract.
3. Where there has been such part performance of the
contract as would render it a fraud of the party refusing
to comply if the Court did not compel a performance.
Code, 1873, §2729. The following persons cannot generally make a valid contract: married women, infants,
insane persons and drunkards.
Code, 1873, §2730. The contracts of a married woman
are generally void.
in earnest to bind the

Form,

of contract between farmer and laborer where laborer is to receive
moneyed wages.

Georgia.—Jackson

County.

This contract, made the — day of
and George Stapler, both of said county,

, 18—,
between James Long
witnesses, that the said Long
has this day hiied and employed the said Stapler, to labor in the capacity of an agricultural laborer, upon the farm of said Long, situated
in said county, for and during the year
, upon the following terms
and stipulations: The said Long agrees to furnish the said Stapler,
free of charge, customary lodging, fuel, washing and board, and pay
him one hundred dollars, to be due the 25th of December next, and

treat him in a humane manner.

In consideration of said sum, to be paid as aforesaid, said

Stapler

•
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•agrees

and contracts to faithfully labor during the

year

last aforesaid

upon said farm at any and all kinds of work that may, in the judgment
•of said Long, be necessary for the proper and seasonable cultivation,

preservation, harvesting, garnering and preparingfor, and conveying to
market the crops planted and to be planted upon said farm; and to do
all other work upon said farm as is usual and customary to be done by
such laborers unon farms; obey all lawful orders of said Long, and
treat in a careful and kind manner all stock that may

be entrusted to
whatever. Should said Stapler,
without lawful excuse, fail to perform any of the stipulations of this
agreement on his part, herein contained, and which he has herein
agreed to observe and keep,then, and in that event, said Long is hereby
authorized and empowered to discharge said Stapler from.the employment of him, the said Long, without any compensation or pay for what
work may have been performed by said Stapler up to the time he may
be so discharged.
And should the said -Long, without lawful excuse,
fail to observe and keep any of the stipulations of this agreement on
his part herein contained, then, and in that event, said Stapler is hereby
•authorized and empowered to abandon this contract, and recover the
whole of lus year’s wages.
James Long.
him

by said Long, for

any purpose

George Stapler.
Form

•Georgia—Jackson

of contract for

cropper.

County.

We, the undersigned, agree and contract as follows; First: Silas Dean
agrees to furnish to George Farmer, for the year 1880, certain lands in
said county, to-wit: (here describe the lands) to be planted as follows:
acres in cotton,
acres in corn,
acres in oats,
acres in
millet,
acres in sweet potatoes.
Said Dean to designate upon what
portion of said land, cotton, corn, oats, etc., shall be planted, and fur.,
nisli seed free of charge for planting the same.
Said Dean also agrees
to furnish, free of charge, all necessary farming implements, and keep
them in good order, two horses or mules, and sufficient feed for them,
and a two4iorse wagon as often as may be necessary. Said Dean agrees
also to furnish to said Farmer, at the customary time prices, whatever

provisions and clothing may be reasonably necessary, having in view
stricbeconomy, for the purpose of cultivating and gathering said crops.
And said crops are to be planted, cultivated and gathered under and
by the direction, management and control of said Dean. Secondly:
George Farmer agrees to furnish labor to thoroughly cultivate said
lands, plant the same in due»season, work and gather the crops planted
in due time, store them in such houses on the premises of said Dean
as he may designate, and there permit them to remain until divided.
Said Farmer agrees to prepare the cotton for market as rapidly as the
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reasonably be done, by picking it,
gin may be selected by said Dean, and
the same shall be sold by the said Dean, if
Said Farmer agrees.to haul the cotton seed

same can
ever

mises of said Dean, where the same

agrees to properly and
stock entrusted to him

are to

and carrying it to wliatthence to market, when
he thinks best so to do.
from the gin to the prebe divided.

He further

regularly feed, arid carefully attend to all

by said Dean, to be used in cultivating said
in doing any hauling in connection with the crops. And that
he will carefully clean out the fence corners around the fields he may
cultivate; re-open and keep cleaned out such ditches as in the judgment
of said Dean may be necessary for the benefit of the said lands, and cut
and split and put up not exceediug five hundred rails, on such fences or
parts of fepces around said land as the said Dean may select. Said
Farmer further agrees that should he fail or neglect, for an unreasonable time, to perform any of the stipulations on his part herein con
tained, said Dean may employ other labor to perform the same, and
deduct the amount expended therefor out of the share of the cropslands,

or

hereinafter allowed to said Farmer.

mutually agreed, that the crops shall be equally divided between
parties to this contract, the said Dean being hereby authorized and
empowered to withhold and retain out of the share of the said Farmer, a sufficient quantity of said share to reimburse, pay off and discharge whatever amount may have been expended by him on account
of a failure on the part of said Farmer, to do and perform any of the
stipulations on his part herein set forth and assumed, and whatever
advances chargeable to the said Farmer may have been made by said
Dean to said Farmer; and for such purposes it is hereby agreed that
the title in and to all of said crops, shall be and remain in said Dean,
It is

the

until all indebtedness to him from said

Farmer, for and

on account

of

any of the purposes aforesaid, are fully paid off and discharged, after
which the said Farmer is to receive whatever may be due him under

this contract.

Signed this the 1st day of January, 1880.
Silas Dean,
George Farmer.

Witness: John Jones.

Form,

of contract of partnership.

Georgia—Jackson County.
This agreement, made and executed this the first day of January,
eighteen hundred and eighty-one, between John Doe and Richard
Roe, citizens of and residing in said State and county, and William
Roe, also a citizen of said State, and residing in the county of Hall,
witnesses, that said three parties have formed between themselves a.
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limited

partnership to be conducted for the
following terms, to-wit:
Article 1. The

name

purposes

and

of the firm under which such

is to be conducted is John Doe and

upon

the

partnership

Company.

Art. 2. The general nature of the business intended to be transacted

by said firm is that of General Commission Merchants and

Wholesale Grocers.
Art. 3. Said John Doe and Richard Roe
in said

firm.

are all the general partners
firm, and said William Roe is the sole special partner in said
Their respective places of residence are as aforesaid.

Art. 4. Said William Roe has contributed ten thousand dollars of

capital to the

common stock.
Art. 5. The partnership is to commence on

inst., and shall terminate
hundred and

on

the fifteenth of January,

the thirty-first day of December, eighteen

eighty-two.

Art. 6. The place of business of said firm shall be Jefferson, Jackson

county, Georgia.

Art. 7. Besides the said

capital contributed by said William Roe,
special partner, each of said special partners, to wit: John Doe and
Richard Roe, shall contribute to the common stock, as capital, the
sum

of five thousand dollars.

Art. 8. Interest at the rate of

seven per cent, per annum, is to be
allowed to each member of said firm upon the capital furnished by him,
said interest to be computed semi-annually, on the thirtieth day of
June and the thirty-first day of December, each year, and either of said

parties may annually receive such interest upon the sum so contributed
by him, if the payment of such interest shall not reduce the original
amount of such capital ; and if, after the payment of such interest,
any profits shall remain to be divided, he may also receive his portion
of such profits.
Art. 9. Said John Doe and said Richard Roe, respectively, shall

give his personal attention and devote his time, during reasonable and
business hours, to the

business of said firm.

Each of them shall

use

his best

ability, judgment and discretion in promoting the interests of
the firm, and, during its continuance, shall not engage in any speculations or business on his or their personal account, nor shall either
of them assume or make any pecuniary liability for or upon said firm
for the accommodation of any other person or persons; nor shall
either of them

use

the funds

or

credit of the firm for any purpose not

directly connected with its business, without the written consent of
the other members of said firm, nor shall either of them indorse for
any person or persons.
Should either of them violate any provisions
of this article, his interest in the business shall forthwith cease, and
he shall be individually liable for any loss that may be incurred by
reason

of such violation.

*
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Art. 10. Said William Roe, being but a special partner, is not autliorized to transact the business of the firm, nor sign for the partner-

ship, nor bind the same. No restriction, therefore, is placed upon his
time, or industry, or right to trade for himself, or do what else he
may wish in his own name, or in that of others than said John Doe
and said Richard Roe.
Art. 11. The accounts of the firm shall be kept in regular books,
by double entry, in which every transaction shall appear, and said
books shall be ever open to tbe inspection aud free use of each member of said firm.
A monthly trial balance shall be made and sent
to said William

Roe, and

a

semi-annual statement of tbe affairs of the

firm shall be furnished for the information of

the members of the

lirm and be recorded in

a

book to be kept for

tbe laws of this State.

The death of either John Doe

that purpose.
Art. 12. Neither party shall draw from the business more than six
hundred dollars per annum,, for family expenses, and interest shall be
charged on the same semi annually.
Art. 13. The profits and loss of the business, after paying all exponses and reiurning to each liis capital, with any interest accrued
thereon and unpaid, shall be divided and borne, one-third to and by
said John Doe, one-third to and by said Richard Roe, and one-third
to and by said William Roe.
♦
Art. 14. This partnership may be dissolved by the mutual agreement of the parties previous to the aforesaid time for its termination,
upon filing and publishing notice of such dissolution as is required by
or

Richard Roe

shall dissolve the firm.
Art. i5

Upon dissolution, in

an arrangement for
by all concerned in
take charge of the
assets of (he firm (if he be living); discharge its liabilities to third
persons,then return the capital and accrued and unpaid interest thereon
to him who furnished such capital, and, lastly, divide the profits, if
any.
And no charge shall be made, after such dissolution, for carrying
on and winding up said business, beyond the actual expenses incurred
in doing the same.
Art. 16. If either party violates any part of this agreement and
admits such violation, either of the others may instantly dissolve
said firm by filing and publishing notice thereof, as required by law.
But if one be charged with such violation and denies the charge, the
party making the charge may select one arbitrator, the accused another, and these two arbitrators a third person, whose decision shall
be final upon the questions submitted.
These arbitrators shall be disinterested persons, and not related to either member of the firm.
An
accusation of such violation made in writing and delivered to him
charged with such violation, containing the name of the arbitrator
any way,

unless

up its affairs be agreed upon, in writing,
the business of the firm, said William Roe may

winding
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selected by the accuser,
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shall compel the naming of his arbitrator by

the

accused; his refusal to name his arbitrator within three days after
such written charge is delivered shall be taken as an admission of the
charge or charges. In witness whereof said parties have hereto set
their hands and seals, respectively, on the day and year first above
written.
John Doe,
[L. s.]
Richare Roe, [l. s.]
William Roe, [l. s.]
Note.—The

foregoing is

suggest stipulations

proper

a form for a limited partnership, but will
for general partnership.

Promissory notes.
$100.00.
One

day after date I promise to pay William Watson,

or bearer, one
dollars, for value received, with interest at the rate of eight
per cent, per annum, till paid.
And J do hereby expressly waive and
hundred

renounce

all benefits of homestead of

as fully as I am authorized
the State of Georgia. This the

sonalty,

realty and exemptions of perby the Constitution and laws of
day of
, 188—.
John Doe.

Joint and several note.

$500.00.
Six months after

Daniel,

or bearer,
date at the rate of
handstand seals.

date, we, or either of us, promise to pay Foster
five hundred dollars for value received, interest from
right per cent, per annum till paid. Witness our
This,
day of
188—.
John Doe,
[l. s.]
William Doe, [l. s.]
,

Note

by principal and security.

$500.00.
Twelve months after date we, or either of us, promise to pay Jasper
Wood, or bearer, five hundred dollars, for value received. Interest
from maturity at the rate of eight per cent, per annum till paid. This
John Doe.
day of
188—.
Richard Roe, Security.
,

Note.—An entry

of a credit on a note will not arrest the running
limitation, unless the entry is in the handwriting of the
maker of the note, or else signed by him, or some one by him duly

of the statute of

authorized.
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Form
“

Paid On the within note

one

for credit.

hundred dollars. Thjs

188—.
55

Ga, 187; 34 Ga., 245.
Form

On the first
or

day of
John Doe.”

bearer,

one

of contract of conditional sale.

day of November next, I promise to
hundred dollars for

a

pay

Richard Roe,

certain dark sorrel horse, about

eight years old, medium size, this day purchased by me of said Roe, conditionally, as follows : said horse to remairf the property of said Roe
until paid for.
Given under my hand and seal this
day of
188—.
John Doe, [l. s ]
Executed in my presence, and attested
S. McCarty, J. P.

Note.—In

cases of contracts of conditional sales, the contract to he
to third parties, must be in writing, executed and attested as
mortgages on personalty, and recorded in thirty days from time of

binding
are

by me.

as

execution.

Acts 1880 1.

.
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Form

State

op

Georgia—Jackson

of warranty deed.

County.

This

indenture, made this, the 1st day of June, 1880, between
John Smith and John Jones, both of the county aforesaid, witnesses
that the said John Smith, for and in consideration of the sum of
one thousand dollars, the receipt whereof is
hereby acknowledged,
does hereby sell and convey unto the said John Jones, his heirs and
assigns, a certain tract or lot of land, situated in the county aforesaid,
to-wit: (here particularly describe the premises conveyed, by district
and number, if capable of such description, if not, by metes and bounds,
courses and distances,) containing two hundred and fifty acres, more
or less, together with all the rights and privileges thereunto belonging in
fee simple. And the said John Smith, his heirs, executors and administrators, the title to the premises aforesaid, will forever warrant and
defend to the said John Jones, his heirs and assigns, against the lawful
claims of all other persons. In witness whereof the said John Smith
has hereunto set his hand and seal the day and year aforesaid.
John Smith, [l. s.]

Signed, sealed and delivered in

presence

of.

John Doe.
Richard

Roe, J. P.
Sheriffs deed.

Georgia—Jackson Count}'.
This

indenture, made this, the 1st day of April, 1878, between John
Hunter, Sheriff of said county, and John Smith, of the county of
witnesses, that the said John S. Hunter, Sheriff as aforesaid,
by virtue of an execution issued from the Superior Court of said county
in favor of Richard Wynn, against Jasper Hall, did on the first day of
March last past, levy upon a tract of land lying in said county of Jackson, and hereinafter more fully described as the property of the said
Jasper Hall; that he advertised said land, as required by law, for sale
S.

,
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the first Tuesday in April, inst., in the Jackson Herald, a newspaper
published in said county of Jackson, and that he offered said tract or
lot of land for sale, according to law, when the same was bid off by
said John Smith, he being then and there the highest and best bidder,
on

at and for the sum of five hundred dollars.

Now, the said John S. Hunter, Sheriff aforesaid, in consideration of
sum of five hundred dollars to him in hand paid, does hereby sell
and convey unto the said John Smith, his heirs and assigns, the said
land, to-wit: (here describe land as directed in preceding form) containning
acres, more or less. To have and to hold said premises
in as complete a manner as the said Jasper Hall had and held the same.
In witness whereof, the said John S. Hunter, Sheriff aforesaid, has
hereunto set his hand and seal, the day and year first above written.
John S. Hunter, Sheriff, [l. s.]
the said

Jackson county,

Signed, sealed and delivered in

presence

Georgia.

of

John Doe.
S

McCarty, J. P.Administrator's deed.

Georgia—Jackson

County.

This

indenture, made the 5th day of April, 1878, between John
Jones, the duly constituted administrator of the estate of William
Brown, late of said county, deceased, and James Jackson, of the
county of
witnesses that in pursuance of an order of the Court
of Ordinary of the county of
regularly granted at the January
term last past of said Court, authorizing said John Jones, as administrator aforesaid, to sell the real estate of said deceased, the said John
Jones as administrator aforesaid, legally advertised for sale on the 1st
,

,

Tuesday in April inst., in the Jackson Herald,
in

a newspaper

published

said

county of Jackson, the tract or lot of land, hereinafter
described as the property of said deceased, and on the aforesaid ls.t

Tuesday in April, within the legal hours of sale, did expose said land
for sale according to law, at the court house in said county, when the
same was bid off by said James Jackson, he
being the best and highest
bidder, at and for the sum of one thousand dollars.
Now, the said John Jones, administrator aforesaid, for and in con-'
sideration of the said

sum of one thousand dollars to him in hand paid,
hereby sell and convey unto the said James Jackson, his heirs
and assigns, the aforesaid land, to wit: (here describe the land as direeled in first form), containing
acres, more or less. To have
and to hold said described premises in as complete a manner as the

does

said William Brown had and held the

same.

In witness whereof the

■
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said John Jones, administrator as aforesaid, has hereunto set his hand
and seal, the day and year first above written.
John Jones,

[l. s.]

Administrator of Wm. Brown, deceased.

Signed, sealed and delivered in
Richard Roe.
S.

,

presence

of

%

McCarty, J. P.

Note.—The form of a deed of an executor is the same as the foregoiDg, when the executor is not empowered by the will to sell, substituting the words “executor of the last will and testament’ for ‘‘administrator of estate of

Deed

where such words

occur.

of executor, where he is empowered by the last will and testament to sell.

Georgia—Jackson

County.

This indenture, made the 5th day of April, 1878, between George
Baker, executor of the last will and testament of Miles Crawford, deceased, and Miles Johnson, witnesses, that in pursuance of the last will
and testament of said deceased, authorizing the said executor to sell
the real estate of said deceased, the said executor legally advertised
for sale

the first Tuesday in April inst., in the Jackson Herald, a
published in said county, the tract.of land, hereinafter described, as the property of said deceased, and on the aforesaid 1st
Tuesday, within the legal hours of sale, he exposed said land for sale,
according to law at the Court-house in said county, when the same was
bid off by Miles Johnson, he being the best and highest bidder, at and
for the sum of two thousand dollars.
Now, the said executor for
on

newspaper

and in consideration of the said

sum

of two thousand dollars to him

in hand

paid, does hereby sell and convey unto the said Johnson his
heirs and assigns, the aforesaid land, lying in said county, to wit :
(here describe the land as directed in first form,) containing
acres,
more or less.
To have and to hold said premises in as complete a
manner as the same was had and held by said Crawford, deceased.
In witness whereof, the said executor has hereto set his hand and
seal, the day and year first above written.
George
t

Baker, [l. s.]

Executor of last will and testament of Miles Crawford,

Signed, sealed and delivered in presence of
Richard Roe.

S. McCarty,

J. P.

deceased.
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of deed of executor where he is authorized by the will to sell at
private sale.

Georgia—Jackson County.
This indenture, made the 5th dav of April, 1878, between George
Baker, executor of the last will and testament of John Long, late of
said county, deceased, (said executor1 being authorized by said will to
sell land, hereinafter described, of said deceased, at private sale) and
Jesse Johnson of the county and Stale aforesaid, witnesses that for
and in consideration of the sum of five hundred dollars, to him in hand
paid, as executor aforesaid, does hereby sell and convey unto the said
Jesse Johnson, his heirs and assigns, a certain tract of land, the same
being the property of the estate of said deceased, and situated in said
county to-wit: (here describe the land as directed in first form) containg
acres, more or less. To have and to hold the said premises
unto the said Jesse Johnson, his heirs and assigns, in as complete a
same.

In witness whereof

the said executor has hereunto set his hai d and

seal, the day and year

manner as

said deceased had and held the

first above written.

George Baker, [l. s.]
Long, deceased.

Executor of the last will and testament of John

Signed, sealed and delivered in the presence of
John Doe.

Richard

Deed for

Georgia—Jackson

Roe, J. P.

sale of wild lands at private sale.

County.

This indenture, made the 5th day of April, 1878, between John
Jones, the duly constituted administrator of the estate of Wm. Smith,
late of said county, deceased, and James Jackson, witnesses, that, in

of an order of the Court of Ordinary of said county, authorizing said administrator to sell at private sale, certain wild, uncultivated lands hereinafter described, belonging to the estate of said
deceased, the said administrator for and in consideration of the sum
of
dollars, to him in hand paid as said administrator, does hereby
sell and convey unto the said James Jackson, his heirs and assigns, a
certain tract or lot of land, the same being wild and uncultivated lands,
and the property of said deceased, lying in
county, State aforesaid to wit: (here describe land as directed in first form), containing
puisuance

■

acres, more or less.
To have and to'hold said lands to him, the
said James Jackson, his heirs and assigns, in as complete a manner as
said deceased had and held the same.
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In witness whereof the said administrator has hereto set his hand
and seal, the

day and

year

first above written.
John Jones,
Administrator estate of Wm.

[l. s.]

Smith, deceased.

Signed, sealed and delivered in presence of
John Doe.
Richard

Roe, J. P.
Form

Georgia—Jackson

of deed by guardian.

County.

This

indenture, made the 5th day of April, 1878, between Robert
Smith, as guardian for James Long, and John Jones,witnesses, that, in
pursuance of an order of the Court of Ordinary of said county, regularly granted at the January term, Jast past of said Court, authorizing
said guardian to sell certain real estate of his said ward; the said guardian

legally advertised for sale, on the first Tuesday in April inst., in
Herald, a newspaper published in said county, the tract or
lot of land hereinafter described, as the property of said ward, and on
the aforesaid first Tuesday, within the legal hours of sale, he exposed
said lands for sale at the court-house door in said county according to
law, when the same was bid off by the said John Jones, he being the
highest and best bidder, at and for the sum of one thousand dollars.
Now, the said Robert Smith, as guardian aforesaid, in consideration of
said one thousand dollars to him in hand paid, does hereby sell and
convey to the said John Jones, his heirs and assigns, the aforesaid
lands, lying in
county, to wit: (here describe the lands as directed in first form), containing
acres more.or less. To have and hold
said lands to him, the said John Jones, his heirs and assigns, in as
complete a manner as the said ward had and held the same.
In witness whereof the said Robert Smith, as guardian aforesaid, has
hereunto set his hand and seal, the day and year first above written.
Robert Smith, [l. s.]
the Jackson

Guardian for James

Signed, sealed and delivered in

presence

Long.

of

John Doe.
Richard

Roe, J. P.

Voluntary deed of husband for support of wife, under Section 1745 of
Jode of 1873.
,

Georgia—Jackson County.

Whereas, Mary Smith, wife of John Smith, of said county, having
separated herself from her said husband, is now living apart from him
and she having declared said separation permanent, and demanded a
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provision for her support and maintenance.
Now, this agreement, made this the 1st day of April, 1878', between
the said John Smith, of the one part, and the said Mary Smith, and
suitable settlement and

her trustee,

John Jones, of the other part, witnesses, that the said John

Smith, because of the premises, and for and in consideration of the
covenants hereinafter contained on the part of the said Mary Smith,

Jones, has bargained and sold, and by these pressell and convey unto the said John Jones, trustee
aforesaid, and his successors in office, the following property, to-wit:
Fifty shares of the stock of the Georgia Railroad and Banking Company. To have and to hold the same unto him, the said John Jones,
in trust for the comfortable support and maintenance of the said Mary
Smith, and such child or children of'the marriage of the said John
and the said Mary, as may, by mutual consent of the parties, live or
sojourn with her during her natural, life, and at her death to divide so
much thereof as may remain unconsumed, between all the children
born, of the said Mary by the said John, her husband, share and share
alike.
And the said John Smith does and will warrant the right and
title of the said property unto the said trustee and his successors, for
the use and trust aforesaid, and against himself, his heirs, etc., and
against all other persons. And the said Mary Smith, on her part,
freely admits that the provision made in the foregoing conveyance is
adequate and sufficient, according to the condition and circumstances
of the parties for the object therein declared.
And she does by these
presents accept the same in full discharge of the said John Smith from
all claim upon him for support and maintenance, and in lieu of any
further interest in his property or effects, whether in his lifetime or
and her trustee, John
ents doth bargain and

And the said John Jones hereby accepts said trust,
faithfully Jo execute the same to the best of his ability.
In witness whereof, the said parties, respectively, have hereunto set.
their hands and seals, the day and year above written.
John Smith, [l. s.]
Mahy Smith, [l.
after his death.

and undertakes

John Jones,

[l. s.]

Signed, sealed and delivered in presence of
John Doe,
Richard Roe, J. P.
Form

Georgia—Jackson
This indenture,

of deed of partition.

County.

made this the

— day of
eighteen hundred and
eighty—, between John Doe and William Doe, both of the county and
State aforesaid, witnesses, that the said John Doe and William Doe,
being tenants in common of a certain tract of land, lying in sa’d
,
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county, (here particularly describe the land) containing
acres,
more or less, and having made partition of the same between themselves, by establishing a line, beginning at
and running across
said land in a (specify the direction) to
which said line is intended to separate the respective interests of the parties to this instrument
in said tract or parcel of land, John Doe taking and receiving all on
the south side of said line, and William Doe taking and receiving all
on the north side of said line.
Now, in consideration of the advantages, each of the parties to this instrument is to derive from the partition aforesaid, the said John Doe hereby releases and relinquishes
all claim, and conveys all the right, title and interest he has in and to
that portion of said tract of land lying on the north side of said line,
to William Doe, his heirs and assigns, forever in fee simple; and the
said William Doe hereby releases and relinquishes all claim, and conveys all the right, title and interest he has in and to that portion of
said tract of land, lying on the south side of said line, to John Doe,
his heirs and assigns forever in fee simple.
,

In witness whereof the said John Doe and William Doe have hereto
set their hands and

seals, the day and year above written.
John Doe,
William Doe,

Signed, sealed and delivered in
Joel Hurt,
S. McCarty,

presence

[l.s.]
[l.s.]

of

J. P.
Form

of deed of gift.

Georgia—Jackson County.

indenture, made this the
day of
eighteen hundred and
between John Doe and Henry Doe, both of the county and
State aforesaid, witnesses, that the said John Doe, for and in consideration of the natural love and affection he has for his son, said Henry Doe,
hereby gives, grants and conveys to the said Henry Doe, his heirs
and assigns, all that tract or parcel of land, lying in said county, (here
particularly describe tlie premises), containing two hundred acres,
more or less, together with all the rights and privileges thereunto belonging, forever, in fee simple. In witness whereof the said John Doe
has hereunto set his hand and seal, the day and year above written.
John Doe, [l. s.]
This

eighty

,

Signed, sealed and delivered in presence of
J. Moon.
S. McCarty, J. P.
5
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Form

of deed under second section acts 1878-79, pp. 99 and 100.

Geokgia—Jackson County.

indenture, made the
day of
eighteen hundred
eighty
,
between John Doe and James Duke, both of the
county and State aforesaid, witnesses, that the said John Doe, for and
This

and

in consideration of the sum

of twelve hundred dollars to him in hand

paid by Willis Green, (said Green having been appointed by the Ordinary of said county, as a suitable person to invest said twelve hundred
dollars, which arose from the sale of a certain store (or dwelling) house
and lot, in the town of Jefferson, sold by John S. Hunter, Sheriff of
said county, on the first Tuesday in
188—, by virtue of a ft. fa.,
issued from the Superior Court of said couaty, in favor of Richard
Roe, against said James Duke, which sum was, upon the application
of said Duke,'set apart by said Ordinary, to make up the exemptions
to which the said Duke was

entitled, whenever said

sum

should be

re-

invested; and said Duke having selected the property hereinafter described for an investment of said twelve hundred dollars), does hereby
sell and convey unto the said James Duke, his heirs and assigns, (subject to the uses created by the judgment of the said Ordinary in the
premises), the following tract (or lot) of land lying in said county,
(here particularly describe the land), containing
acres, more or
less.

And the said John Due will, and his heirs, executors and ad-

ministrators shall,

the right and title to the said described premises, to the said James Duke, his hei.s, executors, administrators and
assigns, subject to the uses aforesaid, forever warrant and defend
against the lawful demands of all persons whatever.
In witness whereof the said John Doe has hereto set his hand and

seal, the day and year first above written.
John Doe,

Signed, sealed and delivered in

presence

[l. s.]

of

Jesse Williams.
S. McCarty, J. P.
Form of deed under section 4005

Georgia—Jackson
This

of the Code.

County.

indenture, Inade this the 6th day of April, 1881, between WilSells and Willis Ray, commissioners appointed
by the Superior Court of said county, at the last term thereof, to sell
a certain tract or lot of land hereinafter
described, to make division
thereof between A. B., C. D., and E. P., tenants in common of said
lands, and Jesse Bailey, witnesses, that the said commissioners, in pursuance of their’appointment, legally advertised said land in the Jack
liam Jones, James
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a newspaper published in said county, for sale, on the
Tuesday in April instant, when they offered said land for sale in
terms of the law, and it was bid off by said Jesse Bailey, for the sum
of twelve hundred dollars, he being the highest and best bidder therefor.
Now, for and in consideration of the said sum of twelve hundred
dollars, to them in hand paid by the said Jesse Bailey, the said commissioners hereby sell and convey (the said C. D. failing to execute a
title to said purch iser) unto the said Bailey, his heirs and assigns, the
said land, to-wit; (here describe land as directed in first form.)
To have and hold the said premises in as complete a manner as the
said A. B., C. D. and E. F. had and held the same.
In witness whereof the said commissioners, each for himself, has
hereunto set his hand and seal, the day and year first above written.
William Jones, Com’r. [l.s.]
James Sell, Com’r.
[l.s. ]
Willis Rat, Com’r.
[L.S.]
son

Herald,

first

Signed, sealed and delivered in presence of
John Doe,
Richard Roe, J. P.
Form

Georgia—Jackson

of deed under section 2549 of Code.

County.

This indenture, made this the

—

day of

,

188—, between James

Doe, administrator of the estate of W illiam Doe, deceased, and Jacob

Root, both of said county, witnesses, that in pursuance of an order of
the Ordinary of said county, granted after legal notice to the administrator of the estate, and the heirs at law of the said William Doe,
deceased, on the — day of
,188—, directing said James Doe, as the
administrator of said deceased, to execute titles to said Jacob Root,
according to the terms of a bond for titles, executed by said William
Doe, deceased, to said Jacob Root, dated the — day of■, 188—,
the said James Doe, administrator as aforesaid, in consideration of
dollars to him in hand paid, does hereby sell and convey unto
the said Jacob Root, his heirs and assigns, the following tract of land,
to-wit: (here describe the land as described in the bond for titles.)
To have and to hold said described premises in as complete a manner
as

the said William Doe had and held the

same.

In witness whereof the said James Doe has hereunto set his hand
and seal, the

day and year first above written.

James Doe,

[l.s.]

Administrator, etc, of William Doe, deceased,

Signed, sealed and delivered in the presence of
James Allen,
S. McCarty, J. P.
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Note.—The above will suffice for deeds under §§2551 and 2552, by
substituting in the place of the name of James Root, the names of theheirs of the deceased holder of the bond for titles.
Note.—If

a

ture will carry

deed should not be attested by an

officer whose signait to record, the execution of the deed must be proven,.

Code, §2707.
Probate

of subscribing witness.

Georgia—Jackson county.
In person appeared before me, James Cash, who on
William Doe sign, seal and deliver the within

saw

poses therein mentioned;
and saw John Doe do the

oath

says

that he

deed for the

pur-

that he signed the same as a witness thereto,
James Cash.

same.

Sworn to and subscribed before me,
this
-, 18—.
day of
S. McCarty, J.

P.

Probate

by third person.

Georgia—Jackson county..
In

appeared before me, Willis Day, who on oath says that he
handwriting of Jesse Black; that his signature to the witha subscribing witness is genuine, and that the said Jesse

persop

knows the
in deed

as

Black is dead.

W illis Day.

Sworn to and subscribed before me,
this

day of

,

188—.

S. McCarty, J. P.
Bond for titles.
Georgia—Jackson

County.

I, William Doe, of the county and State aforesaid, hereby acknowledge
myself held and firmly bound unto Jacob Root, his heirs and assigns,
in the sum of one thousand dollars, subject to the following conditions:
Should I make, or cause to be made, to the said Jacob Root, good and
sufficient warranty titles, in fee simple, to the following lands, to wit:
(here describe the lands particularly) upon the payment by said Jacob
Root of a certain promissory note, bearing even date with this instrument, and due the
day of
188—, for the sum of five hundred
dollars, the purchase money of said land, then this bond to be void
In witness whereof I have hereunto set my hand and seal, this
,

day of

,

188—.

William Doe

•*

[l.s ]
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Form of

Georgia—Jackson

assignment of bond for titles.

County.

For value

received, I hereby transfer and assign to A. B. the within
bond for titles, together with all and "singular my rights and interests
under and by virtue of the same. This the
day of
, 188—.
*

Form
Georgia—Jackson
Know all

of

power

C. D.

of attorney.

County.

by these presents, that I, John Doe, of said State and
■county, have authorized and appointed William Doe, of the county of
Oconee, State aforesaid, for me and in my name to offer for sale, bargain, sell and convey a certain tract of land lying in said county of
Oconee [here describe the land], containing
acres, more or less,
{provided the purchase price be not less than one thousand dollars,
one-half of which sum is to be cash), and for me and in my name to
execute all necessary papers, to convey to the purchaser, whoever he
may be, the aforesaid premises, with good and sufficient warranty titles
in fee simple to the same; and to reeeive for me and in my stead all
money and notes that may be given for said tract of land, and to execute and deliver to such purchaser all receipts and acquittances necessary for the completion of the transaction herein contemplated. All
■of which, the said William Doe, my attorney in fact, is authorized to
do as completely as I might or could do were I personally present.
In witness whereof, I, the said John Doe, have hereto set my hand
John Doe [l. s.]
and seal, this the
day of
188—.
men

,

Signed, sealed and delivered in
James Nye,
S. McCarty,
Note.—The act

of

J. P.

creating the agency must be executed with the same
no more) as the law prescribes for the exefor which the agency is to be preated.

formality (and need have
cution of the act

presence

Code of 1873, §2182.

DISTRESS WARRANTS.
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Code, 1873, §§4082, 4083.

*

Affidavit for distress warrant.
Georgia—Jackson County.

Personally appeared before me, S. McCarty, a Justice of the Peace
Levi Bean, who upon oath says that Samuel Jones, his
tenant, of said county, is justly indebted to him fifty dollars for rent
of .[describe premises] for the year 1878, which sum is now due.

for said county,

Levi Bean.

o

Sworn to and subscribed before me,
S. McCarty, J. P.
Nov. 10th, 1879,
Form

Georgia—Jackson

of distress warrant.

County.

.To any

lawful constable of said county:

Levi Bean

having made oath before me that Samuel Jones is indebted
to him in the sum of fifty dollars for rent, for the year 1878, these are
therefore to command you that you levy on and sell, as provided by law,
a sufficiency of the property of the said Samuel Jones to make the sum
of fifty dollars due said Levi Bean; and the further sum of
dollars and
cents, costs of this proceeding. And have you said sums
of money, together with this warrant, before me at the Justice’s Court
fpr the 245th District G. M., said county, on the
day of —, 1879,
to render to the said Levi Bean.

Given under my

hand and official signature,

day of

,

188—.

S. McCarty, J. P.
Form
Levi Bean
Q8.

Samuel Jones.

}

of affidavit of defendant to replevy.

Distress warrant—In Justice’s Court 245th District
G. M., Jackson county.

Personally appeared before me, S. McCarty, a Justice of the Peace
for said county, Samuel Jones, the defendant in the above stated case,
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who upon oath says that the sum distrained
issued in said case, was not due at the time of

for, under the warrant
issuing said warrant.
Samuel Jones.

Sworn to and subscribed before me,
S. McCarty,
day of
, 188—.

Form

of replevy bond where distress warrant is levied.

Georgia—Jackson
Know all

J. P.

County.

by these presents, that we. Samuel Jones, as principal,
Joaes, afe security, are held and bound unto Levi Bean, his
heirs, executors and administrators, in the sum of one hundred dollars,
for the payment of which we bind ourselves, our heirs, executors and
administrators, jointly and severally, by these presents. Signed, sealed
men

and Robert

and

dated

day of

,

188—.

The condition of this obliga-

tion is. that whereas, the

said Levi Bean has made affidavit before S.
McCarty, a Justice of the Peace for said county, claiming fifty dollars to
be due him by the said Samuel Jones for rent, upon which said affidavit

a

distress warrant has issued in favor of said Bean

against the said

Samuel Jones, returnable to the Justice’s Court of the 245th District
G. M., of said county, for the recovery of said claim, and which said

distress warrant has been, by

the constable of said district, levied upon

certain sorrel

horse, the property of the said Samuel Jones; and
whereas, the said Samuel Jones has, in terms of the law, filed his affidavit, denying that the amount of rent claimed in said distress warrant is
a

due.

Now, should the said Samuel Jones

tion money that may be recovered
this instrument to be void.

pay the eventual condemnsagainst him, as well as all cost, then
Samuel Jones,
[l. s.]

Principal.
Robert Jones, [l. s.]
Security.

Approved: S. McCarty, J. P.

Replevy bond prescribed by statute is for payment of
61 Ga., 520.
When animals or other personalty on the premises are let
with the same by one entire contract for use in cultivation,
the whole sum. is rent, and may be collected by distress.
63 Ga., 282; 39 Ga., 14.
Rent-note negotiated by indorsement, which stated that
landlord should collect rents and pay to transferee, he retaining possession thereof, distress warrant lies in his favor
against tenant. 61 Ga., 103.
recovery, not for production of property.
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Distress warrant may issue for rent, payable in specifics,
same becomes due, when the tenant is removing his

before

57 Ga., 94.
raised on rented land is not in landlord so as
to empower him to recover in trover, or waiving tort in
assumpsit. He has a lien to be enforced by distress warrant.
57 Ga., 404.
Where, by the terms of the rent contract,' the tenant obligates himself to do certain repairs or improrements, and
fails to do them, the value of said repairs and improvements
may be recovered by distress warrant, the affidavit for same
setting forth their value. 52 Ga., 208.
An owner of land who contracts with a cropper that he
shall furnish to the cropper certain supplies with which to
make the crop, and that the share of the cropper should not
be removed from the place until such advances were paid
for, has a right to retain the crop until such advances are
paid against the cropper and all purchasers from him, or
mortgages subsequent to the date of.the contract. 46 Ga.,
property.

Title to crop

5b3.

One who rents

land, and sub-lets it to

a third person,
sub-tenant, and
may have a distress warrant for his rent.
46 Ga., 427.
When a party sub-lets to another under a contract that
the sub-lessee is to pay the rent due, this is not such a claim
for rent by the landlord as may be enforced against the sublessee, by the levy of a distress warrant. 44 Ga., 243.

stands in the relation of landlord to the

Where

an

affidavit

was

made to obtain

a

distress warrant

for rent not

due, on the ground that the tenant was removing, or had removed, his property, the tenant filed a counter-affidavit, in which he simply alleged, that the sum distrained for was not due, without negativing the fact that he
was removing the crop made on the lands, and the
plaintiff
demurred to the affidavit: Held, that the Court erred in
not sustaining the demurrer.
42 Ga., 172.
.

The counter-affidavit to

a

distress warrant for rent

having
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been

filed, the-plaintiff must prove his claim ; the distress
prima fade evidence. 37 Ga., 63.

warrant is not
Form

of affidavit to enforce landlord's special lien for rent.

Georgia—Jackson

County.

Personally appeared before me, S. McCarty, a Justice of the Peace
for said cotfcty, Levi Bean, who upon oath says that Samuel Jones, of
said county, his tenant, is indebted to him one hundred and fifty dollars for rent of farm for the year 1878, said farm situated
on the road leading from Jefferson to Harmony Grove,

in said county,
and adjoining
farms of A. B., C. D. and E. F., in said county, and that since said
rent became due, affiant demanded payment of the said one hundred
and fifty dollars from the said Jones, who then refused, aud still refuses, to pay the same.
Affiant makes this affidavit within twelve months from the time said
hundred aud fifty dollars became due. that a distress warrant for
the purpose of enforcing his special lien for rent may issue against the
said Jones, to be levied upon the crops made during the said year 1878,
one

upon

the lands rented

as

Levi Bean.

aforesaid.

Sworn to and subscribed before me,
Nov. 20th, 1878.
S. McCarty, J. P.
Distress warrant under
Georgia—Jackson

affidavit for special lien.'

County.

To the Sheriff, his lawful

deputy,

or any

lawful constable of said

county:
Levi Bean having made affidavit before me that Samuel Jones is
indebted to him, in the sum of $150.00 for the rent for the year 1878
of the farm of said Bean, situated in said county on the road leading
from Jefferson to

Harmony Grove, adjoining lands of A. B., C. D. and
These are therefore to command you that you
levy on and sell, as provided by law, a sufficiency of the crops of the
said Samuel Jones, raised and giown during said year 1878, upon
E. F., in said county.

the lands rented

as aforesaid, to make the sum of $150. CO due said
Bean, and the further sum of
dollars and
cents cost of
this proceeding.
And have you the said sums of money, together
with this warrant, before the next Superior Court to be held for said
county, on the
Monday in
, to
render to the said Levi Bean.
Given under my hand and official signature,
day of
, 188—.
S. McCarty, J. P.

Levi

Note.—If the amount be for

one

hundred dollars

tion and return of warrant, compare

Acts, 1875, p. 23.

or

less, for direcpar. 3, and

Code, 1873, §1991,
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Form

of affidavit where lien for rent has been assigned.

Georgia—Jackson

County,

Personally appeared before me, S. McCarty, a Justice of the Peace
Robert Wood, who upon oath says that on the
day of
188—, George Farmer, of said county, executed and delivered to Silas Dean, a certain rent note for.the rent of tl& following
lands, situate in the county of
to-wit: [here describe the lands
rented], a copy of which note is as follows: [here set out copy]; that
on the first day of October said Dean transferred said note to affiant,
and also assigned to affiant his, the said Dean’s landlord’s special lien
for rent, on the crops raised on the lands rented as aforesaid, in words
and figures, indorsed upon said rent-note, as follows: “For value received, I hereby transfer to Robert Wood the within note, and also
assign to said W ood my landlord’s special lien for rent on the crops
raised during the year
upon the lands herein rented.
October,
for said county,
,

,

Silas Dean.”

.

Affiant

avers

that there is due to him and

unpaid

on

said note,

as-

signed
sum

as aforesaid, the sum of ninety dollars, payment of which said
affiant demanded of the said George Farmer, since the same became

due, and that the said Farmer, at the time of said demand, refused,
refuses, to pay to affiant the said sum of $90.00.

and still

Affiant makes this affidavit within twelve months from the time said
note became

due, that a distress warrant for the purpose of enforcing
special lien/assigned to him as aforesaid, may issue against the
said George Farmer in favor of affiant for the said sum of $90 00 rent
his

due,

as

Robert Wood.

aforesaid.

Sworn to and subscribed before me,
October 15th, 1881.
S. McCarty, J.

P.

See 63 Ga., 283 ; 60 Ga., 623.

Preceding form of distress warrant for enforcement of
landlord’s
warrant

special.lien for rent, will suggest form for distress

under above.
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DIVORCE.

Article 6,

The
cases

section 4, paragraph 1, Constitution 1877.
Superior Court shall have exclusive jurisdiction in

of divorce.

Section

XV,

par.

1.

No total divorce shall be granted

except on the concurrent verdict of two juries, at different
terms of the

Court.

Par. 2. When

divorce is

granted, the jury rendering
verdict, shall determine the rights and disabilities
of the parties.
Section XVI, par. 1. Divorce cases shall be brought in
the county where the defendant resides, if a resident of this
State; if the defendant be not a resident of this State, then
in the county in which the plaintiff resides.,
Code, 1873, §1712. Grounds for total divorce.
The following grounds shall be sufficient to authorize the
granting of a total divorce.
1. Intermarriage by persons within the prohibited degrees of consanguinity and affinity.
2. Mental incapacity at the time of the marriage.
3. Impotency at the time of the marriage.
4. Force, menaces, duress or fraud in obtaining the marriage.
5. Pregnancy of the wife at the time of the marriage,
a

the final

unknown to the husband.
6.

Adultery in either of the parties after marriage.
by either of the

7. Willful and continued desertion
ties for the term of three years.
8. The conviction of either party

for

an

par-

offense involv-
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ing moral turpitude, and under which he or she is sentenced to imprisonment in the penitentiary for the term of
two years or longer.
Code, 1873, §1713. In cases of cruel treatment, or habitual intoxication, by either party, the jury, in their discretion, may grant either a total or partial divorce. See 36
Ga., 286; 41 Ga., 46.
Form

of petition for divorce on ground of abandonment.

Georgia—Jackson

County.

To the
.

Superior Court of said county:

day of January, 1870, she
•

said'county, shows, that on the first
married to John Slack, who was lately

The petition of Mary Slack, of
was

and
and said John Slack lived together as husband
day of
1876; and that on the last named
day, more than three years before the filing of this writ, the said John
Slack, without just cause, willfully deserted your petitioner, and has,
from the time of said desertion, continuously persisted in the same,
a

resident of said State, but who now resides out of said State,

that your petitioner
and wife until the

,

and resided apart

from her.
Wherefore, your petitioner prays that she be totally divorced from
the said John Slack, (and that the name which she bore at the time of
her intermarriage with the said John, to wit: Mary Shaw, be restored
to her,) and that process may issue requiring the said John Slack to be
and appear at the next Superior Court to be held in and for said county,
to answer petitioner’s libel for a total divorce.
John Gray.
Libellant’s Attorney.

Note.—Where the defendant resides out of the

State, that fact should
satisfactorily to appear to the Court, and an order taken to
perfect service by publication. 27 Ga., 466; 31 Ga., 223.

be made

Order to perfect service.
Mary Slack
VS,

John Slack.
It appearing to

1

Libel for Divorce in Jackson

Superior Court.
Term, 188—.

the Court by the return of the Sheriff, in the above

stated case, that the defendant does not reside in said county; and it
further appearing that he does not reside in this State: It is therefore

ordered

by the Court, that service be perfected on the defendant by the
publication of this order cnee a month,for four months, before the next
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term of this

Court, in the Jackson

Jackson county,

Herald,

a newspaper

published in
Gray,

John

Georgia.

Petitoner’s

Granted: Geo. D. Rice,
Judge S. C.
Petition

Attorney.

for divorce on ground of adultery.

Georgia—Jackson

County.
Superior Court of said county:
The petition of Mary Slack shows, that on the
day of
188—, she was married to John Slack, now a resident of said county,
and that your petitioner and said John lived together as husband and
wife until the first day of June, 1879, your petitioner in the meantime
performing all the duties of a faithful and affectionate wife. Your
petitioner avers that heretofore, to-wit: on or about the first day o’f
June, 1875, said John did commit the offense of adultery with one
Jane Long; and that as soon as the knowledge of said offense came to
your petitioner, she separated herself from said John, and has not condoned said offense.
Your petitioner further shows, that the issue of
said marriage are two living children, a boy and girl, aged, respectively, eight and six years, and that she has hereto attached a shedule
of property, as required by law.
Wherefore, your petitioner prays that she be totally divorced from
said John Slack, (and that the name that she bore at the time of her
intermarriage with the said John, to-wit: Mary Shaw, he restored to
her,) and that process may issue requiring the said John Slack to he
and appear at the next Superior Court, to be held in and for said
county, to answer your petitioner’s libel for a total divorce.
To the

,

John Gray,
Petitioner’s Attorney.

Schedule of property
Slack at the time of

owned and possessed by Mary Slack and John

separation:
PROPERTY OP JOHN SLACK.

One tract of land in Jackson county,

lives, containing 250 acres, worth
Two mules, worth $100 eafch

whereon John Slack
$2,000 00
.

200 00

One two horse wagon
One Buggy

75 00

One

50 00

horse wagon
One two-horse wagon
Set

one

farming implements

Cow and calf
Household and kitchen furniture

75 00
50 00
50 00
25 00

100 00

$2,625 00

DIVORCE.
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PROPERTY OF MARY SLACK.

Georgia Railroad stock
Household and kitchen furniture

$500 00

Five shares

One

*

*

sewing machine

50 00
50 00

$600 00
Georgia—Jackson county.

.

Personally appeared before the undersigned, Alary Slack, who
foregoing is a true and correct schedule of

upon oath says, that the
the property owned and
at

possessed by herself and husband, John Slack,
Mary Slack.

the time of their separation.
Sworn to and subscribed before me

day of
Clerk

When

a

libel for divorce is

,

18—.

T. H. Niblack,
Superior Court Jackson county.

instituted, the respondent

may, in his or her plea and answer, recriminate,
divorce in his or her favor. Code, 1873, §1718 ; 29
54

and ask a
Ga., 718;

Ga., 526.
Form,

Mary

of

answer.

Slack,
Libel for divorce in Jackson

AS.

Superior Court.

John Slack.
And now, at the return term of said action, comes
answer to the above stated case says, that the

and for

him contained in the libel of

plaintiff

are

untrue.

the defendant,
charges against
And of this he

puts himself upon the country.
And for further
or

about the

adultery

answer

day

with one
plaintiff.

divorce from

defendant says that
,

.

1879. plaintiff

was

heretofore, to-wit : on
herself guilty of acts of

Wherefore, defendant asks for a total
James Day,
Defendant’s

Form

Attorney.

of application where defendant desires to be relieved of his disabilities.

Mary Slack
VS.

John Slack.

}

Libel for divorce in Jackson

Superior Court.

August

term, 1880.

And now comes, the defendant, and applies for a removal of his disabilities, resulting to him from his marriage with the said Mary Slack,
and asks that he be permitted to marry again, should a total divorce
be granted to the said Mary.
James Day,
Defendant’s Attorney.
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Form

of verdict granting total divorce.

We, the jury, find that sufficient proofs have been submitted to our
a total divorSe ; that is to say, a divorce a
vinculo matrimonii, upon legal principles between the parlies in this
case, and that the rights and disabilities of the parties, respectively, be*
as follows, to-wit: That the plaintiff be at liberty to contract marriage as any other feme sole, and that the defendant be allowed to marry
again (after the expiration of five years from this date), and as to the
property embraced in the schedule, we direct as follows : (here set
out how the property is to be divided between the parties and the
consideration to authorize

children of the

We further find that the

marriage.)

name

said Mary

Slack bore at the time of her last marriage, to-wit: Mary Shaw, toe reJohn Wade,
stored to her.
•

Form

of judgment

or

Foreman.

decree on verdict finding total divorce.

Whereupon, it is ordered and decreed by the court, upon the two
concurring verdicts in.the case, that the said Mary Slack be totally divorced—that is to say, a vinculo matrimonii, from the said John Slack,
and that the, rights and disabilities of the parties respectively be as
follows, to-wit: That the said Mary Slack be at liberty to contract
marriage as any other feme sole, and the said John Slack be allowed to
marry

again (after the expiration of five

years

from this date), and

as

to the

property embraced in the schedule, it is further ordered and decreed by tjie court, (here set out how the property is to be divided between the parties and between the children of the marriage.)
And it is further ordered and decreed by the court that the name
the said Mary Slack bore at the time of her last marriage, to-wit:
Mary Shaw, be restored to her. And it is further ordered and decreed
by the court that the defendant, John Slack, pay the sum of
dellars and

cents costs of suit.

Judgment signed
John

on

■

day of

,

18—.
George D. Rice,
Judge s. c. w. c.

Gray,

Petitioners Attorney.

Form

of verdict for partial divorce.

We, the jury, find that sufficient proofs have been submitted to our
consideration, to authorize a partial divorce between the parties—that
is to say, a divorce a mensaet thoro, upoh legal principles.
John Wade,

\

Foreman.
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Form

of-judgment

or

decree upon verdict finding partial divorce.

Whereupon, it is ordered and decreed by the court, upon the verdict
parties be divorced a mensa et thoro —that is to
say, from bed and board. And it is further ordered and decreed that
the defendant pay the sum of
dollars and
cents costs of suit.
18—.
Judgment signed this, the
day of —
Geo. D. Rice,
in this case, that the

Judge S. C.
A. B

,

Petitioner’s

Attorney.

Note.—The

judgment, if alimony be granted, should conform to

the verdict.

Form

of application for temporary alimony pending libel for divorce.

Mary Slack
vs:

John Slack.

1

Libel for divorce

To the Hon. Geo. D.

pending in Jackson Superior Court.
Rice, Judge of said Court.

The

petition of Mary Slack shows unto your Honor, that on the
day of
, 18—, she intermarried with said John Slack, and that
there is now pending in said court a libel for divorce, filed by your
petitioner against said John Slack, alleging, as grounds of divorce,
adultery on the part of said John Slack with one Jane Long. Your
petitioner further shows, that there are at present, in her custody, two
children, the issue of the marriage of your petitioner with said John,
to-wit: a boy and girl, aged, respectively, eight and six years.
Your
petitioner further shows that she has been put to the expense of employing counsel in said action for divorce. Wherefore your petitioner
prays an order granting to her and her said children temporary alimony, pending the said suit in court, and also expenses of litigation,
and that said John Slack show cause instanter why said order should
not be granted.
John Gray,
Petitioner’s

Attorney,

Granted.
Geo. D. Rice,
Judge 8. C.
Order

granting rule nisi

on

foregoing petition.

Upon reading and considering the foregoing petition, it is hereby
cause before me (here specify
time) why the order prayed for should not be granted.
And it is further ordered, that a copy of this order, and petition be
ordered that the said John Slack show
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served

personally on said John Slack (here specify time) before the
Geo. D. Rice.
hearing of this petition.
Judge S. C.
John

Gray,

Petitioner’s

Attorney.

Order

granting rule absolute

on

foregoing petition.

After

hearing both parties, evidence as to all the circumstances of
parties, and as to the fact of marriage and as to the condition of
the husband, and the facts of the case, it is hereby ordered, that the
said John Slack pay to said Mary Slack, until otherwise ordered, forty
■dollars per month, monthly, commencing on the — day of
, 18—,
for the support of herself and said two minor children, and the further sum of
dollars, expenses of litigation on the— day of
,
18—, and in default of payment of above amounts as they fall due, it
is ordered that the Clerk issue execution against the said John Slack
for the same.
Geo. D. Rice,
the

Judge S. C.
John

Gray,

Petitioner’s Attorney.

June 4th, 18—.
Form

of application for removal of disabilities under sections 1728, 1729,
1730 of the Code of 1873.

(Note.—Will these sections apply to divorces granted under the
Do they not conflict with the scheme of giving the whole question to the one jury ?)
Constitution of 1877 ?

Georgia—Jackson County.
To the Superior Court of said county: The petition of John Hunt
shows, that heretofore, to-wit: on the 1st day of January, 1875, Sarah
Hunt, then the wife of petitioner, Sled her petition to the Superior
Court of said county for divorce, which suit was made returnable to
the February term, 1875, of said Court, alleging as ground for divorce,
cruel treatment on the part of her husband, now your petitioner ; that
at the next February term, 1876, of said Court a final verdict was rendered in said suit, which verdict recited that sufficient proofs had been
submitted to the consideration of the jury to authorize the finding of
a total divorce between the parties to said suit.
Petitioner further
shows, that by the last verdict aforesaid, the marriage relation between
the said Sarah Hunt and your petitioner, as to the said Sarah Hunti
was totally dissolved, and that the disabilities of’ your petitioner were
not removed, and that he is still laboring under the disabilities imposed
upon him by reason of his intermarriage with the said Sarah, who is
6
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still in

life, and who resides without the limits of said county, to-wit:

in the county of Hall. Petitioner therefore prays that at the next
term of said Court to be held in and for said county, on the — Monday
in
next, his disabilities may be removed ; that the marriage re-

lation, entered into by him with the said Sarah, may be totally disas to him, and that he be permitted to marry again, as if his

solved
said

marriage with the said Sarah had never .been solemnized.
John Ghat,
Petitioner’s Attorney.

Form

Georgia—-Jackson

of notice.

County.

Notice is

hereby given to all concerned, that I have filed with the
Clerk of the Superior Court of said county, my petition addressed to
said Court, returnable to the next term thereof, to be held on the —
Monday in
next, for the removal of the disabilities imposed upon
me by my intermarriage with Sarah Hunt, which application will be
heard at the Court-house in said county at said term. This•day of
John Hunt.
Note.—This notice should be

published for sixty days in the newswhere the advertisements of the Ordinary or SherifE of the
county are published.
paper

Note.—If the divorced person resides in the county

where the apshall be served, personally,
with a notice of such application twenty days before the first term of
the Court to which the application is made returnable.

plication is filed, such divorced

person

Verdict upon foregoing

application.

We, the jury, find that the disabilities of John Hunt be removed.
John Hart,
Foreman.

Judgment

upon

foregoing verdict.

Whereupon, it is ordered and decreed by the Court, that the applicant, John Hunt, be relieved of the disabilities imposed upon him by
his intermarriage with Sarah Hunt, and that he be permitted to
marry
again as if no marriage between him and the said Sarah had ever been
solemnized.
And it is further ordered and decreed

by the Court, that the said
dollars and —— cents, costs of this
Judgment signed the 8th day of August, 1879.

John Hunt pay the sum of

proceeding.

Geo. D.
John Grat,
Petitioner’s Attorney.

Rice,

Judge S. C.
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The

application for dower shall not jpe made until after
expiration, of three months from the death of the person to whom said lands and tenements
belonged. Code,
1873, §4042.
the

Form

of petition for dower.

Georgia—Jackson county.
To the

Superior Court of said county:

The

petition of Martha White, widow of George White, late of said
county, shows that the said George White departed this life on the
first day of January, 1878, more than three months before the filing of
this application, and that John Long has been duly appointed administrator of said deceased.

Petitioner further

shows that the said

George White was, at the time of his death, seized and possessed of
the following lands lying in said county, (here particularly describe
the lands), in which said lands your petitioner claims dower.
Tour
petitioner shows that legal notice of this application has been given to
said John Long, as administrator aforesaid.
Wherefore your petitioner prays the appointment of commissioners,
to admeasure her dower in said lands as provided by law.
John Gray,
Attorney.

Petitioners’

The applicant shall give written notice to the ■ representative of such estate, or if she be the representative, then,
to the person or persons interested, ten days, if they reside
in this

months’

State, or if they reside without the State, two
notice, in some public gazette of this State, of

such intended

application for such assignment of dower.
Code, 1873, §4043.
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of the intended application for dower under the preceding section.

Notice

Georgia—Jackson County.

Long, administrator of estate of George White, deceased:
hereby notified that at the next August term of the Superior Court of said county, I shall apply for the appointment of Commissioners to enter upon, admeasure, lay off and assign to me, so
much of the lands of which the said George White died seized and
possessed in said county, as I am entitled to for dower under the laws
To John
You

are

Martha White.

of Said State.

July 1st, 1880.
by a wi'dow of her intention to apply for dower, is
given in her name. 14 Ga., 160.

Note.—A notice
void unless it be

Note.—The administrator may
■tice in these words: “ I
waive

acknowledge service on back of noacknowledge service of the within notice and
John Long,

copy.”
Adm’r

George White, deceased.

July 1st, 1878.
If he should not thus

acknowledge service, other satisfactory evidence of service should be shown to the Court.
Form

of application where widow is administratrix or executrix.

Georgia—Jackson

County.

To the

Superior Court of said county:

petition of Martha White, widow of George White, late of said '
county, deceased, shows that the said George White departed this life
on the 1st day of January, 1878, more than three months before the
filing of this application, leaving as his heirs at law, your petitioner
and two minor children, to-wit:Lucy White and John White, and that
petitioner has been duly appointed administratrix (or executrix) of
The

said deceased.
Petitioner further

shows, that the said George White was, at the time
seized and possessed of the following lands, lying in said
county, to-wit:[here describe the lands], in which lands your petitioner
claims dower. Your petitionei shows, that legal notice of this application has been given to said Lucy White and John White.
Wherefore, petitioner prays the appointment of Commissioners to
admeasure, lay ofE and assign her dower in said lands, as provided
of his death,

'

by law.

John

Gray,

Petitioner’s

Attorney.
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Note.—If there

are

minor heirs,

they should be notified of intended

or they may waive notice, as administrator may
The form of notice to such should be the same as that given to

application by widow,
do.

administrators, and similar notice should be given to each of such
law, and evidence of the service of such notice ten days before

heirs at

Court should he shown to the Court.
If party to

be notified is a non-resident of the State, two months’
application should be given in some public gazette
See Code, 1873, §4043; Acts, 1876, p. 103; Acts, 1878-9,

notice of intended
of the State.

140.

p.

Form

of order appointing guardian ad litem.

Martha White,
Widow of George White,

dec’d,

m.

"|

•

j Application for dower in Jackson

I

Lucy White and John White, j
Heirs at law of said deceased, j

Superior Court.
August Term, 1878.

appearing to the Court that the plaintiff, Martha White, widow
George White, has made her application for dower to this present
term of said Court; and it further appearing that there are minor childred pf said deceased, to-wit: Lucy White and George White,and that
said minors have no regular guardian: It is ordered by the Court that
John Jones be, and he is hereby, appointed guardian ad litem for said
minors, and that this order be served on said John Jones, and, if he
accept, that he signify his acceptance of said trust, and file the same
It

of

with this order.

John Gray,
Petitioner’s Attorney.

Granted;
1

Geo. D. Rice,
Judge S. C.

Form,

of acceptance of appointment of guardian ad litem.

I

hereby acknowledge notice of my appointment as guardian ad
George White, named in the within
order, and consent to act as such guardian ad litem, and waive all other
notice of my appointment and of the proceedings prior thereto.
JonN Jones
April 28th, 1878.
litem of the minor children of said

Form

of order of appointment of Commissioners.

Upon hearing the petition of Martha White for the appointment of
Commissioners to lay off, admeasure and assign her dower in the lands
of which her husband, George White, died seized and possessed in said

county: It is ordered that James Paulk, Henry Strong, Simon Marks,
Trippe, and William Wood, fit and discreet freeholders of said
county, be appointed Commissioners to enter upon the lands of which
Luke

so

DOWER,

George White died seized and possessed in said county, and

the said
to

admeasure, lay off and assign the part or share thereof to

which said

by the laws of said State entitled, and that the Clerk
issue a writ directed to said Commissioners, in accord-

Martha White is
of this Court
ance

John Gray,

with law.

Petitioner’s Attorney.

Granted: Geo. D. Rice,
Judge S. U.
Form,

of writ to Commissioners.

Georgia—Jackson County.
To James Paulk,

Henry Strong, Simon Marks, Luke Trippe and William Wood:

By virtue of

order granted at the August term, 1878, of the Superior Court of said county,- you, or a majority of you, are hereby
directed to enter upon [here describe the premises as described in the
application for dower], and to admeasure, lay off and assign to Martha
White, one third of the aforesaid lands, according to valuation, ineluding the dwelling-house upon the same, having regard to the shape
and valuation of said lands. And you are furiher directed to make
return of your proceedings under this writ to the next term of the
Superior Court of said county.1 Witness, the Hon. George D. Rice,
Judge of said Court, September 1st, 1878.
an

Thomas H. Niblack,
Clerk.
'

Form

of notice by Commissioners to administrators.

Georgia—Jackson

County.

.

To John

Long, administrator of George White, deceased:
You are hereby notified, that on the
day of
188-, we will
enter upon the lands late of George White, deceased, situate in said
county, for the purpose of laying off and assigning to Martha White
,

dower

out of said

lands.

This

l
I
Form

Commissioners.

of oath to be administered to Commissioners.

The persons

appointed to lay off dower shall take the following oath, to be administered by an officer authorized to
administer

an

oath,

or

before

One

of their number, he first

87

DOWER.

swearing before the rest, as follows: “I do solemnly swear
that I will duly and impartially execute the laws to the hest
of my understanding.
So help me God.” See Code,
1873, §4044.
County Survey may administer above oath. See Code,
1873, §574.
•

Note.—The Commissioneis

appointed shall have power to procure
County Surveyor, or other competent surveyor, in making the survey and admeasurement of dower, who shall be required to
make a careful plat of such survey of dower, which shall be recorded
with the return of the Commissioners.
Acts 1878-9, page 68.
the aid of the

Form

of return of Commissioners to assign dower.

Martha White

John Long, adm’r.

}

Application for dower in Jackson Superior
Court.

We, the undersigned, Commissioners appointed at the August term,
1878, of said Court, to enter upon, admeasure, lay off and assign to
applicant dower in the lands described in the writ to us directed in the
above stated case, report, that after being duly sworn according to
law, and giving the notice required by law, and after procuring the
aid of James Johnson, County Surveyor, in making the survey and
admeasurements of dower, we did, on the
day of
188-, enter
upon said lands and lay off, admeasure and assign to said applicant,
acres dower in said land.
A full and complete description of the
,

lands

assigned

as

dower will

appear

from

a

plat of tbe said James

Johnson, hereto attached, which is made a part of this our return.
We, the undersigned,Commissioners, were each employed
days
in making said assignment of dower, and James Johnson, County

Surveyor,
which is

was

employed

days in making said survey.
day of
188—.

respectfully submitted this

All of

,

James Paulk,
Henry Strong,
Simon

Marks,

Luke Trippe,
William Wood.
Form

of Judgment.

Martha White
VS.

Jonh Long, adm’r, etc.

Application for dower, etc.

Whereupon, it is adjudged by the Court that the return of the Comcase be made the judgment of this Court; and it is

missioners in this
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further ordered that the Clerk of this Court Issue a writ of

possession

applicant to the premises assigned, upon the application
of the said Martha White. And it is further adjudged that said Martha
White recover of John Long, as the administrator of George White,
deceased, to be satisfied of the goods and chattels, lands and tenements
of said deceased in his hands to be administered, the sum of
dollars and
cents, for the costs of this proceeding.
Judgment signed, this
day of
, 188—.
Geo. D. Rice.
in favor of the

.

Jonh Gray,

j

Plaintiff’s

Attorney.
Writ

Georgia—Jackson

of possession.

County.

To the Sheriff of said

We

Judge S. C.

county—Greeting:

hereby command

Martha White in peacealand lying in said county,
to wit: [here describe the land according to the plat of survey attached
to the return of the Commissioners], which said land the said Martha
White, lately, at the last term of our Superior Court, held in and for
said county, recovered of John Long, the administrator of the estate
of George White, deceased, for her dower in the lands of said deceased,
as appears to us of record, and make return of
your actings and doings
in the premises to the next term of our Superior Court, to be held in
and for said county on the
Monday in
Herein fail not.
Witness the Hon. George D. Rice, Judge of said Court,
day of
James L. Williamson,
188—.
ble nossession of

a

you, at once, to put
certain tract or parcel of

.

,

Clerk.
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'

EQUITY.

Form

of billfor account, partition, injunction, etc.

Georgia— Jackson

County.

To the Hon. A. S. Erwin,
Circuit and holding and

Judge of the Superior Courts of the Western
exercising jurisdiction in Chancery therein:
Your orator, John Doe, who exhibitsthisbill,showsuntoyourHonor>

that he is the tenant in

common

with Richard Roe and William Roe,

of said county, in the ownership of a certain tract or parcel of land
in said county, containing eighty acres more or less, lying on the waters
of North Oconee river, known as the Jesse Parr tract, upon which said

parcel of land, are a flouring and grist mill, a saw mil!,
carding machine, agin house, wood shop and blacksmith shop.
tract or

orator is the owner

of

one

a

wool
Your

undivided third interest in said property

above

mentioned, and tbe said Richard Roe and William Roe are the
owners, your orator believes as partners, of the remaining undivided

two-thirds interest in said property.
Your orator shows, that he became the owner of the interest first
mentioned to-wit: one-third, by purchase at the assignee’s sale of the

property of John Parr, a bankrupt, on the 3d day of August, I860, a
copy of the deed of the assignee of the said Parr to your orator is
hereto attached, marked “A,” to which leave of reference is prayed,
Your orator charges that the

said Richard Roe and William Roe
possession of the land aforesaid, together with all of the
mills, machinery, shops and other property above described, and are
running and operating and using the same, and that they have excluded
your orator from all participation in the control and management of
the same or any part thereof, and positively refuse to allow your orator
to have any voice or influence whatever in the matter.
They are now
receiving and havereceieed for the six months last past or other, longer
period of time, all the tolls, issues and profits of said property, and
absolutely refuse to turn over to your orator or account to him for the
value of any part of the same.
Your orator shows, that the tolls, issues and profits of said property
etc.

have taken

amount to the annual value of one thousand dollars or other

Your orator

large

sum.

charges that the said property, including all of the mills,
machinery, shops, etc., is being depreciated in value by the wear and

’

90

EQUITY.

consequent upon the constant use and operation
Your orator further charges that the said Richard Roe

of the same.
and William
Roe have given out and declared their intention to immediately begin
large improvements and repairs upon said property, by repairing and
putting in good order, as they say, all of the buildings and machinery
upon said lands, and this they are about to do without consulting your
tear

propriety of the proposed improvements and repairs,
an expenditure to the mechanics and laborers,
who do the work, of fifteen hundred dollars or other large sum ; and
your oralor shows that his interest in said property will be subject to
the liens of the mechanics and other laborers who do the proposed
work, for the same ; and your orator charges that this expense is about
to be incurred without the consent and against the wishes of your
orator as to the

when it will involve

orator.

Your orator

charges further, that the said Richard Roe jnd William
above the homestead exemption, and
the exemption of personalty allowed by existing laws, to respond to
the recovery in any judgment that your orator may obtain agairst
them, for his interest in the issues and profits of said property; that
they are both married and have families, and are entitled under present
laws to avail themselves of these exemptions.
And your orator charges further, that he is informed and believes
that they borrowed from other parties the greater part of the money
with which they paid for their interest in said property, and that they
now owe said money, and that the said property is.still subject to that
Roe have not sufficient property

incumbrance.
Your orator,
matter of

without

a

by himself and agent, has endeavor* d to adjust this
controversy with the said Richard Roe and William Roe,
resort to the. Courts, and well hoped that they would allow

to have a voice in the control and management of the said
property, and that they would faithfully account to him for the value

your orator

of his interest in the

tolls, issues and profits of the same, and that they
would involve expense,
his consent, and against
his wishes, but so it is, your orator has been disappointed in these just
and reasonable expectations, and is compelled to bring his cause before
the Courts of the country, in order that his rights and interest, in the
premises may be protected and secured. And inasmuch as your orator
is remediless by the strict rules of common law, and can only have
adequate relief in a Court of Chancery, where such matters are properly relievable and cognizable, your orator prays that the said Richard
Roe and William Roe may be required to come to a just and fair account with your orator, as to the amount of rents, tolls, issues and
profits of said property before mentioned, and belonging to your orator*
and may be decreed to pay over to your orator whatever amount, upon
would not undertake any measures which
without consulting your orator and without

a

full and fair account,

shall be found to be due.

EQUITY.

01

And your orator further prays that some proper, discreet and responsible person may be appointed by your Honor receiver, to take charge
of said mills, machinery, gin house, wool carding machine, wood shop
and blacksmith shop,

land and all other property before mentioned
Honor may direct, and may operate, run
and use the property of all kinds last mentioned, and may receive and
preserve all of the rents, issues, tolls and profits arising from the same,
until the final order and decree of your Honor in the premises.' And
your orator further prays, that inasmuch as by the erection of mills
and other valuable machinery upon the land before mentioned, it will
be impossible to divide and partition the same, that the said land with
all of its appurtenances may be decreed to be sold, < ither by the Receiver appointed by your Honor, or by such other discreet and proper
person as your Honor may appoint, and the one third interest of the
proceeds of said sale may be paid over to your orator.
And your orator further prays, that the writ of injunction may issue,
directed to the said Richard Roe and William Roe, commanding
themN
under a certain penalty therein specified, absolutely to desist and refrain from running, operating and using said mills, machinery, wool
carding machine, gin house and blacksmith and wood shops, or from
using or occupying said land, or from receiving any of the rents,
issues, tolls and profits of said land or any of its appurtenances, or from
erecting or making any improvements, changes or repairs in said property before mentioned, or any part thereof, that is to say, the mills,
machinery, gin house, wool carding machine, wood shop, blacksmith
shop, or any of said property, until the further order and decree of
your Honor; or from interfering in any manner with the receiver in
carrying out the orders of your Honor.
May it please your Honor to grant unto your orator the State’s writ
of subpoena, directed to said Richard Roe and William Roe, commanding them, under a certain penalty therein named, to be and appear at
the next Superior Court to be held in and for the county of Jackson,
then and there before your Honor in chancery to stand to, abide by,
and perform the order and decree of your Honor in the premises.
And your orator will maintain and prove his allegations herein set
forth, without any discovery from the defendants, which is hereby
waived. And your orator will ever pray, etc.
John Gray,
under such terms

as

your

Complainant's Solicitor.

Georgia—Jackson

County.
You, John Doe, do swear that the statements contained in the foreJohn Doe.
going bill are true, so help you God.
Sworn to and subscribed before me,

day 18—
James L. Williamson,
Clerk Superior Court.

See 60 Ga., 355.
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EQUITY.
Form of subpoena.
John Doe,
1Bill for account,

VS.

injunction, etc.

RrcHARD Rob & William Roe.
To Richard Roe and William Roe:

hereby notified and required to be and
term of the Superior Court t,o be held in and for
first Monday in August next, then and there to

You and each of you are
appear at the next
said county, on the

answer all such matters as are charged against you by the bill of complaint of John Doe, and to abide by such order or decree as may be
made in the premises.
Witness the Hon. A. S. Erwin, Judge of said
Court. This the
day of
,188—.
—

J. L. Williamson,
Clerk.

Note.

If the complainant desires, he may,

instead of waiving it,
form will be sufficient:
defendant, touching the several
charged, and specifically as follows:

pray for discovery, and the following
Your orator prays discovery of the
matters herein

Is it not true? etc., etc.
Is not the

complainant? etc., etc.

Did not the said? etc., etc.

Defenses to bills.
Defendants in

equity nny demur, plead or answer^and
file one or all of these defenses at one time. In all
cases, demurrer, plea and answer shall be disposed of in the
order named.
Code, 1873, §4191.
may

Form
'John Doe

Bill for account,

VS.

Richard Roe and
William Roe.

of demurrer.

i

}

partition, injunction, etc.—JackSuperior Court.

son

And nov^come

the defendants to the above stated bill and demur
thereto, and for ground of demurrer say: [here state any and all
grounds of demurrer, such as that the bill has not the necessary parties, there is no equity in the bill, etc., etc ] Wherefore defendants
pray the judgment of the Court, whether they shall further answer,
and that they be hence discharged with their reasonable costs.
Charles Mason,
Defendant's Solicitor.
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EQUITY.
A

plea

begin and conclude as a demurrer. As to
pleas, and when they should be Verrified, see
Code, 1873, §4193; 35 Ga., 202.
may

kinds of

Form of

,

answer

to bill.

John Doe

•[ Bill for account, partition, injunction,

V8.

Jackson

f

Richard Roe and
W illiam Roe

etc.--

Superior Court.

J

above stated bill of complaint, or to so much
they are advised and believe it is necessary for them to answer, these defendants say: [Here state clearly and distinctly all matters of defense to the charges contained in the bill, admitting, denying
or avoiding
them as the facts may justify. If interrogatories
are attached to complainant’s bill, the answers thereto should be free
and full.] These defendants having fully answered all the matters
charged against them in said bill of complaint, pray to be hence disCharles Mason,
charged with their reasonable costs.
For

answer

thereof

to the

as

Defendant's Solicitor.

Form of verification
Georgia--Jackson

far

as concerns

answer.

County.

You, Richard Roe, do
so

of

that what is contained in your answer,
act and deed, is true of your owl knowl-

swear

your own

edge, and that what relates to the act or deed of any other persons,
Richard Roe.
believe to be true.

you

Sworn to and subscribed before me,
this

day

,

J. L. Williams,

188

Clerk S. 0.

See New Rules in

Equity, No. 2.

Application to sell trust properly and invest fund.
Georgia—Jackson

County.

To the Hon. A. S.

Erwin, Judge of the Superior Courts of the Western
Circuit, exercising jurisdiction-in chancery:

The

shows to your Honor that heretofore, to-wit:188—,
, then of the co*unty of
and
State of
executed and delivered his deed (or will) to a certain tract
or parcel of land (set forth fully the property, following description in
deed or will), to
to be hdld by him in trust for the use, benefit and
advantage of (set forth all the beneficiaries), as will appear more fully
on

the

petition of
day of
,

,

EQUITY.
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•

said trust deed (or will) hereto attached, and
That the beneficiaries are as follows:
(here give names and ages), and reside in
county, State of Georgia. (Then give the reasons for desiring sale of property, and set out
by description, property desired for re-investment of funds.)
by reference to copy of
made part

of this petition.

of which your petitioner prays your Honor
passed authorizing him, as trustee as aforesaid,
to proceed to sell and dispose of said trust property, either at public or
private sale, as in the opinion of your petitioner may seem best for the
In consideration of all

that

an

order may be

cestuis que trust, and the proceeds of said sale, your pepermitted to invest in the purchase of said property hereinbefore described, under the same conditions and limitations, and for
the uses, benefits and trusts imposed by the deed of trust (or will), and
that a guardian ad litem be appointed to protect the1 interest of said
minors (if any) in this proceeding, and as in duty bound, your petiinterest of said

titioner be

A.

tioner will ever pray,

Petitioner’s

S.y

Attordey.

A. B.,

or,

Petitioner.

Georgia—Jackson County,
do

I
in

that the statements in the forSgoing petition are
opinion the disposition of the trust property, as there-

swear

true, and in my

prayed for, is for the best interest of the cestuis que trust.

me

Sworn to and subscribed before me this

So help
C. D.

God.

day of

,

18—.

Follow the above with copy of trust deed (or will).
If any of the cestuis que trust are sui juris, let them enter into a written agreement, and assent to the sale and re-

investment, which agreement should be attached to the petition. Attach, also, a certificate of two or three citizens, as
to the value and desirableness of the property to be purchased with

proceeds of sale. Have a guardian ad litem
any of the cestuis que trust are minors, and
his acceptance filed, and after, personal service of the petition, take the order of the Court in conformity to the prayer,
and then have proceedings entered on the 'minutes of the

appointed, if

Court.

95

ESTRAYS.

ESTRAYS.

Code, 1873, §1427. Any person may, upon his own
freehold, or the highway thereto, or being in charge of one
and not elsewhere, take up all estrays of animals of a domestic or useful nature, either for their labor or flesh.
Code, 1873, §1428. The taker up shall, within five days,
exhibit said animal to two freeholders of the militia district
where taken up,

who shall take down, in writing, a particdescription of its marks, natural and artificial (brands,
stature, age and color), and annex thereto their appraisement of its value, which description and appraisement
shall be, by the taker up, within five days more, handed to
the Ordinary of the county. He shall, at the same time of
handing the same to said Ordinary, make an affidavit before
ular

him that the marks and brands of said

and have not been altered

or

estray are correct,

disfigured to his knowledge

since he took it up.
lorm under foregoing section.
Georgia—JacksoD county.
The following is a particular description of the marks, natural and
artificial, brands, stature, age and color of a certain ox this day exliibited to us as an estray by John Smith, towit: Color red, horns very
large and long, and issuing from the head almost at right angles,
branded Sn the right hip with the letter “S,” about twelve hands high,

eight

years old, marked with over bit and crop in
bit in left ear; of the value of twenty-fiye dollars.
This

day of

,

18

—.

right

ear

and under

James Croft,

Ezekiel Wright,
Freeholders.

ESTRAYS.
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Georgia—Jackson county.

Personally appeared before me, John Smith, who upon oath says,
and brands of the above estray are correct, and have
not been altered or disfigured, to his knowledge, since he took it up.
Sworn to and subscribed before me, June 9th, 1881.
that the marks

John Smith.
H. W. Bell,
Ordinary.
How advertised

by ordinary.

See

Code, 1873, §1429.
Code, 1873, §1433. Property may be proven

by

an

affi-

ownership before the Ordinary, and the filing with
him of bond and security in double the appraised value,
payable to such Ordinary, conditioned to answer any demand thereon that may be proven against the obligor withdavit of

in two years.
Form under above section.

Georgia—Jackson County.

Personally appeared before me, Frank Wade, who upon oath, says
a certain ox, (describing him) which has been taken up by John
Smith, as an estray, is the property of affiant.

that

Frank Wade.
Sworn to and subscribed before

day of

me

-,

18—.

H. W.

Bell,
Ordinary.

Form

Georgia—Jackson

County.

We, Frank Wade,

jointy and severally
and his

successors

of bond.

principal, and Benjamin Wade, as security
W. Bell, Ordinary of said county,
of fifty dollars, subject to the folShould the said Frank Wade answer any demand
as

agree to pay H.
in office, the sum

owing conditions :
that may be proven against him within two years from the present
time in reference to a certain ox (describing him) that was on the 4th
day of June, 1881, taken up by John Smith as an estray,*then this
bond to be void.

vYitness

our

hands and seals

-day of

——,

Frank

18—.

Wade,

Benjamin Wade.

[L. 8.]
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ESTRAYS.

Code, 1873, §1434.

If

more

than

one person

claims said

estray, before delivery is made, or a counter affidavit to a
clainl is filed
and tried

by
appeal.

of

by any person, an issue shall be made thereon
jury in the Court of Ordinary with privilege

a

Counter affidavit.
Georgia.—Jackson

County.

Personally appeared before me Green Boyd, who upon oath says that
a certain ox
(describing him) that was on the 4th day of June, 1881.
taken up by John Smith as an estray is not the property of Frank
Green Boyd.
Wade, but is the property of affiant.
Sworn to and subscribed before me,

day

18 —
H. W.

Bell,
Ordinary.

Code, 1873, §§1435,1436, 1437.

Code, 1873, §1436. The taker up is liable to the county,
the owner, as the case may be, in five times the value of
the estray, if, after taking it up, he fails to have it appraised
and returned or forthcoming, according to law.
61 Ga.,
or

341.
7

•

9S

EXECUTORS AND ADMINISTRATORS.

EXECUTORS AND

ADMINISTRATORS, AND PRO-

CEEDINGS IN COURTS OF ORDINARY, WITH
REFERENCE THERETO.

Code, 1873, §4114. Every application made to the Ordinary for the granting of any order shall be by petition in
writing, stating the grounds of such application and the
order sought. If notice of such application, other than by

published citation, is necessary under the law or in the judgnpent of the Ordinary, he shall cause a copy of such application, together with a notice of the time of hearing, to be
served by the sheriff or some lawful officer, upon the party
or parties to be notified, at least ten days before the hearing, and an entry of such service made on the original.
In extraordinary cases, where it is necessary to act before
such notice can be given, the Ordinary shall so direct the
proceedings as to make no final 'order until such notice has
been given. 45 Ga., 459; 56 Ga., 304; 64 Ga., 298.
Code, 1873, §4115. The order of the Ordinary shall
always recite the names of the persons so notified, and the
compliance with the provisions required.
§4116. All objections or caveats to an order sought
shall also be in writing, setting forth the ground of such
caveat.
The petition and caveat shall be amendable at all
times and in-every particular.
Note.—The

parties upon whom service is directed to be perfected,
personally served without reference to age. If there be
minors.a guardian ad litem, should be appointed and his acceptance
filed with the papers in the case.
See Acts 1876, p. 103. Acts 1878-9,
p. 140. For forms, see guardian ad litem.
should be
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Form

of petition for probate of will in

common form.

Georgia—Jackson County.
To H. W. Bell, Ordinary for said county:
petition of John Jones shows that William Jones, late of said
county,, departed this life on the
day of
, 188—, after having
made his last will and testament, wherein your petitioner is nominated
the executor.
Your petitioner produces said will in Court, and prays
that the same may be admitted to record upon the proof thereof in
common form, and that letters testamentary issue to him in terms of
the law.
John Jones,
The

Petitioner.

Form

of affidavit of subscribing witness (or witnesses.)

Georgia—Jackson

County.

I, Charles Finch, do

swear that
the within named, William Jones,

I, as well as A. B. and C. D., saw
sign and publish the within paper

his last will and testament; that I subscribed the same as a witness
thereto, at the special instance and request of the said William Jones,
and in his presence, as-did also A B. and C. D.; that the said William
Jones signed the same freely and voluntarily, and was, at the time of
such signing, of sound and disposing mind and memory.
as

Charles Finch.

Sworn to and subscribed before me,
this
day of
, 188—.
H. W. Bell,
Ordinary.
Order

of the Court.

Upon the foregoing affidavit of Charles Finch, one of the subscribing witnesses to the within will of William Jones, deceased, it is
ordered by the Court that said will be admitted to record as satisfactorily proven in common form; and it is further ordered that letters
testamentary issue to John Jones, the executor named in said will,
upon his taking and subscribing the oath required by law.
This the
H. W. Bell,
day of
, 188—.
Ordinary.
Form

of application for proof of will in solemn form.

Georgia—Jackson County.
To H. W. Bell, Ordinary for said county.
petition of John Jones shows, that on the
day. of
188—/William Jones, late of said county, departed this life, after
having made and published a last will and testament, of which he
nominated your petitioner the executor.
The

,

100
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petitioner shows that the heirs at law of said deceased are

four in number, to-wit: your

petitioner, Mary Jones, widow of said

deceased, Henry Jones and Lizzie Jones, children of said
both of whom

Your

are

deceased,

minors.

petitioner produces said will in Court, and prays that it may

be proven in
law of said

solemn form.

To that end, he prays that the heirs at

deceased, to-wit: Mary Jones, Henry Jones and Lizzie
Jones, all of said county, be cited to appear at the next Court of
Ordinary for said county, to be held on the first Monday in
next,
and show cause, if any exists, why said will should not be proven in
solemn form and admitted to record as the last will and testament of
safd deceased, and that letters testamentary issue to petitioner in terms
John Jones,
of the law.
Petitioner.

Form

of order for notice.

Upon reading and considering the foregoing petition, it is ordered
Mary Jones, Henry Jones and Lizzie Jones, appear before the
Court of Ordinary, to be held for said county on the first Monday in
next, then and there to show cause, if any exists, why the paper
offered for probate by the petitioner, John Jones, as the last will and
testament of William Jones, late of said county, deceased, should not
be proven in solemn form and admitted to record as the last will and
that

testament of said

deceased; and it is further ordered, that the said

Mary Jones, Henry Jones and Lizzie Jones be, each, served personally
with a copy of the within petition and this order, at least ten days before the next term of this Court.
This the
day of
188—.
,

H. W.

Bell,
Ordinary.

Form

of final order.

Upon the hearing of the petition of John Jones for the probate, in
propounded by him as tlxe last will and teslate of said county, deceased," and for its
admission to record as such; and it appearing that Mary Jones, Henry
Jones and Lizzie Jones, the heirs at law of said deceased, have had
legal notice of said application and the time of hearing, and have failed
to show any legal and sufficient cause why said paper should not be
proven and admitted to record as the last will and testament of said
solemn form, of the paper
tament of William Jones,

deceased:
It is therefore ordered and
of said will

adjudged by the Court, upon the proof
by all the witnesses to said will, that the same be set up as

the last will and testament of said

deceased, and be admitted to record
And it is further ordered that letters testamentary issue to
the said John Jones, the executor named in said will, upon his taking
the oath required by law. This the
day of
,
188—.
as

such.

H. W. Bell,
Ordinary.

EXECUTORS AND

Oath

ADMINISTRATORS.
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of Executor.

Georgia—Jackson County.

this writing contains the true
Jones, deceased, so far as I
know or believe, and that I will well-and truly execute the same in
accordance with the laws of this State. So help me God.
I, John Jones, do solemnly swear that
last will of the within named William

John Jones.
Sworn to and subscribed before me,
this

day of

,

188—.

H. W. Bei.l,
Ordinary.
Form
Georgia—Jackson

of letters testamentary.

County.
To John

Jones—Greeting:

The will of William Jones, late of said county, deceased, having
been duly proved and admitted to record, in my office, in which you
are the person named to carry out its provisions; and you, said John
Jones, having taken and subscribed the oath required by law, as the

executor thereof: these are therefore to authorize you,

and

you are

hereby authorized and required, to do and perform all the duties imposed upon you by said will and the laws of said State.
Given under my hand and seal of office, this
day of
H. W. Bell,
188—.
,

t.

SEAL.

i

Ordinary and ex-officio Clerk.

Form,

of application to require executor to give bond.

Georgia—Jackson

County,

To H. W. Bell,

Ordinary of said county:

The

petition of Mary Jones shows that John Jones is the lawful executor of the last will and testament of William Jones, late of said
county, deceased, and that your petitioner is a legatee under said will.
Your petitioner further shows that said executor is mismanaging
said estate, in this, to-wit: [here set forth the acts of mismanagement.]
Wherefore your petitioner prays that a rule may issue against said
executor, requiring him to show cause why he should not be required
to

give bond and security for the faithful performance of his duties

executor, or in default thereof, he removed from said trust.
John Gray,
Attorney.

Petitioner’s

as
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Form

of ordtr.

Upon reading and considering the foregoing petition, it is ordered
that the said John Jones be and appear at the next term of the Court
of Ordinary for said county, to be held on the first Monday in

he should not be required to
give bond and security, as prayed for in said petition, or be removed
from his executorship.
And it is further ordered that a copy of this
petition and order be served personally upon the said John Jones, at
least ten days before the next term of said Court.
This
day of
next, then and there to show cause why

H. W. BErx,
Ordinary.

188—.

Form,

of Judgment.

Upon hearing the evidence in this case, and the argument of counsel, and it appearing that the said John Jones, executor, as aforesaid,
was

duly served with notice in said

case,

and that he has mismanaged

said estate:

It is therefore ordered, that said John Jones, executor, as aforesaid,

give bond and good security in the sum of
dollars, on or by the
day of
188—, or his letters testamentary be revoked. And
it is further ordered that said John Jones pay the sum of
dollars
and
cents, the costs of this proceeding. This the
day of
,

,

H. W. Bell,
Ordinary.

188

Temporary letters of administration are granted by die
Ordinary, for the purpose of collecting and taking care of
the effects of the deceased, to have effect until permanent
letters are granted.
Code, 1873, §2487.
APPLICATION

FOE

For

LETTERS

OF

ADMINISTRATION.

temporary Utters.

Georgia—Jackson county.
To the Hon. H. W.

Bell, Ordinary of said count}'

:

The petition of John Doe, a citizen of the county and State aforesaid, and one of the next of kin to William Doe, late of said county,

deceased, shows that said deceased departed this life on or about the
day of
18—, and, as petitioner believes, intestate, having an estate
of the probable value of six thousand dollars, the personalty consisting of money, notes, live stock, farm supplies, merchandise, etc., of
the probable value of three thousand dollars ; and the realty consisting
,
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of two tracts of land, lying in said county, containing, each, two liun.
dred acres, more or less, of the probable value of three thousand dol-

lars, and that it is necessary for the preservation of said property t hat
a temporary administrator be appointed to collect and take care of the
effects of said deceased.
Wherefore, petitioner prays an order appointing him temporary administrator of the estate of said deceased.
John Dob,
Petitioner.

Order.

Upon reading and considering the application of John Doe for temWilliam Doe, deto said John Doe,
upon his taking and subscribing the oath, and giving the bond required by law, the amount of which bond is fixed at six thousand dollars. This
H. W. Bjill,
■. 18porary letters of administration on the estate of
ceased ; it is ordered that temporary letters issue

•Ordinary.

Bond.

Georgia.—Jackson county.

We, John Doe, principal, and James Thompson, security, acknowledge ourselves bound unto H. W. Bell, ordinary of said county, and
his successors in office, in the sum of six thousand dollars, subject to
the following conditions : If the said John Doe shall faithfully dis.
charge his duty as temporary administrator of the estate of William
Doe, deceased, as required by law, then this bond to be void. Wit*
ness our

hands and seals

•,

1881.
John Doe,

James Thompson,
Executed in the presence
H. W. Bell,

[l. s ]
[l. s.]

of, and approved by,

Ordinary.
Oath.

Georgia—Jackson county.
swear that I will well and truly administer
all the estate of William Doe, deceased, and disburse the same as
the law requires, and discharge to the best of my ability all my duties

I, John Doe, do solemnly

on

as

temporary administrator on the estate of said deceased.

me

So help

John Doe.

God.

Sworn to and subscribed before
H. W. Bell,
Ordinary.

me

,

1881.
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Letters temporary.
Georgia—Jackson county.

Ordinary’s office of said county—To John Doe, greeting:

order granted by the Court of Ordinary for said
term, 1881, thereof, appointing you temporary
administrator of the estate of William Doe, deceased, upon your qualification as such, and by reason of your having taken and subscribed
the oath, and given the bond required by law, and said order, you,
John Doe, by these presents, are appointed the temporary administrator of the estate of William Doe, deceased, and charged with all the
duties required of such administrators by the laws of this State.
Given under my hand and seal of office
day of
,
18—.
By virtue of
county, at the

I

SEAL.

an

W. H. Bell,

[

Ordinary and Ex-officio Clerk.

Order

appointing appraisers.

Code, §2516.
Ordinary’s Office, Jackson

County.

Ordered: That Robert

Moore, Henry Jackson, Larkin Smith, Charles
Nunn and Foster Daniel, freeholders of said county, be, and they are
hereby, appointed appraisers of the estate of William Doe, deceased,
and that the usual warrant issue. This
day of
188—.
H. W. Bell,
,

Ordinagjr.

Warrant of appraisement.

Code, 1873, §§2516, 2522.
Georgia—Jackson

County.
Ordinary’s Office

To Robert

for said

County.

Moore, Henry Jackson, Larkin Smith, Charles Nunn and
Foster Daniel:

*

You, or a majority of you, are hereby required, on oath, fairly and
justly to appraise and value all of the personal property belonging to
the estate of William Doe, late of said county, deceased, as far as is
produced to you by James Doe, the temporary administrator of said
estate, and also all the real estate belonging to said deceased, lying in
said county, and certify the same by your signatures in terms of the
law. Witness my hand and official signature,
day of
H. W. Bell,
*

Ordinary.
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of appraisers.

Code, 1873, §3521.
Georgia.—Jackson County.

You, Robert Moore, Henry Jackson, Larkin Smith, Charles Nunn
Daniel, and each of you, do swear that you will faithfully
discharge your duties as appraisers of the real and personal property,
belonging to the estate of William Doe, late of said county, deceased.
and Foster

Robert Moore,
Henry

Jackson,

Larkin

Smith,
Nunn.

Chales

Sworn to and subscribed before the

undersigned

day of

.

Foster

Daniel, App'r.
Charles Nunn, App’r.

Note.—If

a

Justice of the Peace

or

Foster Daniel.

other officer authorized by law

to administer an oath be
attest the affidavit.

present, he may swear the appraisers, and
Code, 1873, §2521.

The warrant of appraisement must be executed unless providentially
prevented, within sixty days after the same is issued, and the inventory
and appraisement should be delivered to the administrator and by him
returned to the Ordinary within four months after his qualification as
administrator. Code, 1873, §§2518, 2522.

Inventory and appraisement of the real and personal property belonging to the estate of William Doe, deceased:
Two sorrel mules, $150.00 each
$ 300 00
One black horse
One red
One

cow

.

and calf

buggy

,

Two feather

beds, bedsteads and furniture
Half interest in stock of goods....
One note on H. Cox, due 1st January, 1880, interest at8 per.ct.
Credited February 1st, 1880, $100 00.
One open account on James Cox, due January 1st, 1880

100 00
50 00
75 00
50 00

1000 00

800 00
25 00

One bale cotton, 500 pounds
Ten shares Georgia R. R. stock

1000 00

Two hundred

acres

of

2000 00

Two hundred

acres

of

land, (home place)
land, (unimproved)

45 00

1000 00

We, the-undersigned, appraisers, certify that the foregoing is a true
inventory and appraisement of all the real and personal property'belonging to the estate of William Doe, deceased, so far as was produced
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by John Doe, temporary administrator of said estate, and that
sworn according to law before entering upon our duties as
appraisers. This
day of
18—.
Robert Mooke,
Henry Jackson,

to

us

we were

•

Larkin Smith,

Charles
Foster

Nunn,
Daniel,
Appraisers.

Form of

affidavit to return.

Georgia—Jackson County.

John^Doe,

You,
do swear that tile foregoing return contains a just
and true account of your actings and doings as the administrator of
William Doe, deceased, (and that the inventory and appraisement
herewith returned contains

a

true account of all the

tels, rights and credits, and of the lands lying

deceased, within

your

hands, possession

God.

or

goods and chat-

in said countv, of said

knowledge).

So help you
John Doe.

Sworn to and subscribed before me,

this—day of

1881.
H.

See Code,

W. Bell,
Ordinary,

1873, §2517.

Code,'1873, §2523.
return
as

a

The neglect of an administrator to
inventory and appraisement shall be held
ground for removal.

correct

sufficient

.

Application for leave to sell personal property.

Code, 1873, §2554.
Georgia—Jackson

County.

To the Hon

H^W. Bell, Ordinary of said county:

The

petition of John Doe, temporary’ administrator of the estate of.
William Doe, late of said county, deceased, shows that certain personal
property belonging to the estate of said deceased is of a perishable
nature, and is likely to deteriorate ip value, and that it is to the interest and advantage of the estate that said property be sold.
He, therefore, prays an order authorizing him to sell said property.
James Doe,
Petitioner.

*
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Order.

Upon reading and considering the within application, it is ordered,
Doe, temporary administrator, have leave to sell the
personal perishable property belonging to the estate of William Doe,
deceased, after giving notice of such sale by written advertisement for
ten days at three or more public places in said county -(and in the
Jackson Herald, published in said county). This
, 1881.
that said John

H. W. Bell,
Ordinary.

Notice—Administrator’s sale.
Will be sold at the late residence of William Doe, deceased, in Jack, 18—, within tlie legal hours
(here describe the property to
estate of said deceased. The
from day to day till all said property is sold. Terms
Jons Doe,
18—

county, on Monday the — day of
of sale/the following property, to-wit:
be sold) said property belonging to the
son

sale is to continue
cash.

day

Temporary administrator.

No sale shall be continued from

day to day unless so adCode, 1873, §2555.
The administrator may exercise his discretion in demanding cash or extending credit. Code, 1873, §2556.
Advertisements by administrators or executors must state
the terms of sale. Code, 1873, §256S.
vertised.

Form of Application for twelve months' support, etc.
Georgia—Jackson

County.

To H. W.

Bell, Ordinary of said county:

The petition of

Mary Doe, shows that she is the widow of William
Doe, late of said county, deceased, who departed this life intestate, on
the
, 18—,
leaving surviving him your petitioner-and two minor
children, Jasper and Jane, aged respectively j^en and eight years; that
John Doe is the duly constituted administrator of the estate of the
said William, and that she. desires to have set apart and assigned to
herself and her said children, in property or money, a sufficiency from
the estate of said William for the support

and her said children, for the space
the administration of said estate.

and maintenance of herself
of twelve months from the date of

Wherefore petitioner prays that on, the
said administrator, five discreet persons be

notice required by law to
appointed for the purpose

«
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of setting apart and assigning a year’s support and a sufficient
of household furniture to herself and said minor children.

amount

John Gray,
Attorney.

Petitioner’s

45

Ga., 460.
Order.

Read and considered:
trator of the estate

Ordered that John Doe, temporary

adminis-

of William

Doe, deceased, be and appear at the
court of Ordinary, to be held on
18—, then and there to show
cause why appraisers should not be appointed for the purposes named
by petitioner in her petition. And it is further orderded, that said John
Doe be served personally with a copy of this order and petition, at
least ten days before the day herein fixed upon for a hearing.
,

This

,

H. W. Bell,
Ordinary.

1881.

Note.—If the sheriff should
his entry

serve

of service on the original.
edge service and waive copy.
Order
Mary

Doe,

■]

vs.

the administrator he should make

The administrator

may

acknowl-

appointing appraisers.

Application for twelve months’ support, etc.

John Doe, adm’r.
It

appearing to the Court that the notice requii ed by law, to be served
John Doe, temporary administrator of the estate of William
Doe, deceased, in the above case, has been duly served, and no objection being offered: It is ordered, that Alfred Bond. Julian Strong,
Cicero Vaughn, Thomas Dodd and Frank Veal, be, and they are hereby,
appointed appraisers to appraise and set apart to Mary Doe and her
upon

two minor

children, out of the estate of William Doe, deceased,

a

twelve months’ support from the date of administration on said estate,
and a sufficient amount of the household furniture for their use. And
a

warrant is

appraisers,

ordered to issue in terms of the law, directed to said
H. W. Bell,
day of
Ordinary.

Warrant to appraisers.
Georgia—Jackson
To Alfred

County.

Bond, Julian Strong, Cicero Vaughn, Thomas Dodd and
Frank Veal:

You

having been appointed appraisers for the purpose of setting
apart and assigning to Mary. Doe, widow of William Doe, deceased,
and her two minor children, Jasper and Jane, aged respectively ten
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and

eight years, a twelve months’ support from the estate of William
These are, therefore, to require you that from said
estate you or a majority of you proceed to set apart and assign to said
widow and her said children, either in property or money, a sufficiency
from said estate for their support and maintenance for the space of
twelve months from the
day of
, 18—,
(the date of administration of said estate) and also a sufficient amount of household furniture
to he estimated according to the circumstances and standing of the
family of the said William Doe previous to his death, keeping in view
also the solvency of said estate.
You are also required to make a
schedule of the property set apart by you, and return the same under
your hands and seals to me within three months of the date of your
action in the matters herein set forth.
day of
18 —
Doe, deceased:

—

,

H. W. Bell,
Ordinary.
Return

Georgia—Jackson

of appraisers.

County.

To H. W.

Bell, Ordinary of said county:

The

undersigned, appointed for the purpose of setting apart and
assigning to Mary Doe, widow of William Doe, deceased, and her two
minor children, Jasper and Jane, a sufficiency, either, in money or
property, from the estate of William Doe, deceased, for their support
and maintenance for the space of twelve months from the
day of
188—, and also a sufficient amount of household furniture, report
,

that in obedience to the warrant directed to

us

for that purpose, we

have set apart

and assigned to the said Mary and her said children the
following property, which they have appraised to be of the value to
each item annexed, to-wit: (here describe the property, annexing to
each item its appraised value, and distinguishing the furniture set
apart as such from the property set apart for support.)
Witness our hands and seals
day of
, 188—.
Alfred Bond,
[l. s.]
Julian Strong, [l. s.]
Cicero Vaughn, [l. s.]
Thomas Dodd,
[l. s.]
Frank Veal,
[l. s.]
Appraisers.

The

provision set apart for the family shall in no event
one hundred dollars, and if it shall appear upon
a
just appraisement of the estate that it does not exceed in
value the sum of five hundred dollars, it shall be the duty
be less than
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of the

appraisers to set apart the whole of said estate for
of such widow and children,
the lawful guardian of the
child or children for their benefit.
Code, 1873, §2571.
If there are two sets of minor children, by different
wives, the appraisers shall specify the portion going to the
children of the deceased wife, which portion shall vest in
them. Code, 1873, §2576.
the support and maintenance
or if no surviving widow, to

PERMANENT

LETTERS

OF
AND

ADMINISTRATION
TO

HOW

GRANTED,

WHOM.

In the granting of letters of adminfollowing rules shall be observed,
the applicant being in all cases of sound mind, and laboring
under no disability:
1. The husband or wife surviving, irrespective of age,
Code, 1873, §2494.

istration of any kind, the

shall be first entitled.
2. Next of kin at the time of the death

according to the
declaring relationship and distribution, shall he next
entitled; but if the party died testate, the person most
beneficially interested under the will, shall have the preference.
Relations by consanguinity shall be preferred to
those by affinity.
3. If there be several of the next of kin equally near in
degree, the person selected in writing by a majority of those
interested as distributees of the estate, and who are capable
of expressing a choice, shall be appointed.
4. If no such preference is expressed, the Ordinary may
exercise his discretion in selecting the one best qualified for
law

the office.

5. Where

no

application is made by the next of kin, a
and among creditors, as a genthe greatest interest will be

creditor may be appointed;
eral rule, the one having

preferred.
6. The persons entitled to an estate may select a disinterested person as administrator, and, if otherwise qualified, he
shall be appointed.

Ill
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7. The person entitled to administration may desire a
third person associated with him in the administration, and
in such case, if otherwise qualified, he may be appointed.
8. No person shall be appointed administrator who is
neither of kin to the intestate, nor a creditor, nor otherwise

interested in the grant
cases before provided.
9. If

a

married

woman

of administration, except in the
is next of

kin, her husband is

en-

titled ,to the administration: If an administratrix or executrix marries, her husband may be appointed administrator.

The Ordinary, however, may, in his discretion, grant the
letters to any other person entitled thereto under any of
the prescribed rules.
10. As

vided

a

general rule, to cover all cases not specially properson having the right to the estate ought

for, the

to have the administration.

11.

Temporary letters of administration, pending the
litigation on a propounded will, should generally be granted
to the nominated executor.

Application for permanent letters of administration.
Georgia—Jackson County.
To H. W. Bell,

Ordinary for said.county:
a citizen of said stjite and county, and
one of the next of kin of William Doe, late of said county, deceased,
shows that said deceased departed this life on or about the
day
of
188—, and, as he believes, intestate, leaving property, real and
personal, lying in said county of the probable (or appraised) value of
Tbe

petition of John Doe,

,

three thousand

dollars, and that said estate should he administered
of collecting and paying the debts due to, and
•owing by, the said estate, and for the purpose of making dislribution thereof among the heirs of said deceased.
Wherefore, petitioner prays an order, directing citation to issue and
be published in terms of the law, and that, if no good cause be shown
to the contrary, your petitioner be appointed the permanent adminis-

upon,

for the

purpose

trator of the estate of said deceased.

day of

,

188—.

’•C*

in..
©Eft*

'

.
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Order

for citation.

Read and considered, and it is

and be

published

as

hereby ordered that citation issue

required by law,

day of

,

188—.

H. W. Bell,
Ordinary.
Citation.

Georgia—Jackson County.
To all whom it may concern:
John Doe has in due form
letters of administration

county, deceased, and

I will

applied to the undersigned for permanent
the estate of William Doe, late of said
pass upon

said application

188—.
under my hand and official signature,

Monday in
Given

on

on

the first

,

day of
H. W.

, 188—.
Bell,

Ordinary Jackson County.

Caveat.
In the matter of John

Doe, applicant for permanent letters of adminDoe, deceased,
term of Ordinary’s Court for said county:
istration

And

on

the estate of William

James Doe, a son of deceased, and one of the next

now comes

of kin, and caveats the granting of permanent letters
tion to applicant, upon the following ground: Because

of administrahe is as near in
degree of relationship to deceased as applicant, and that a majority of
those interested as distributees of said estate, and who are capable of
expressing a choice, have, in writing, selected caveator to be appointed
administrator. Wherefore he prays that letters he granted to him
instead of a
James Doe,
Caveator.

Written selection.
Georgia—Jackson County.
To H. W. Bell, Ordinary of said county:
We, the undersigned, children of William Doe, deceased, being of
full age, and having an interest in said estate as distributees thereof,
hereby select James Doe as our choice to administer upon the estate of
said William Doe, deceased.
Henry Doe.
day of
188—.
Mary Lynch,
See 35 Ga., 343.
formerly Mary Doe.
,
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Order.
In the matter of John Doe, applicant for letters of administration
on the estate of William Doe, deceased, and James Doe, caveator,
Jackson Court of Ordinary:

Upon hearing the above stated case, it is adjudged by the Court that
letters of administration upon the estate of said deceased issue to
James Doe, upon his taking and subscribing the oath, and giving the
bond

required by law, the amount of which bond is hereby fixed at
dollars,
day of • —, 188—.

twelve thousand

H. W. Bell.

Ordinary.
Oath of permanent administrator.

Georgia—Jackson

County.

I, James Doe, do solemnly swear that William Doe died intestate,
so far as I know or believe, and that I will well and truly administer
on all the estate of the said deceased, and disburse the same as the law
requires, and discharge to the best of my ability all my duties as administrator on the estate of said deceased.
So help me God.
James Doe.
Sworn to and subscribed before me,
H. W. Bell,
day of
, 188—
Ordinary.

.

Note.—The bond and letters of permanent
those of temporary administration,

administration are the
substituting the word
“permanent” in place of “temporary,” wherever it occurs in preceding forms.
same as

t

Every administrator shall give six weeks’ notice by adverone of the
public gazettes of this State, or at
three different places of the most public resort in the county,
tisement in

for creditors of the estate to render in
demands.

an

account of their

Code, 1873, §2530.
Notice to debtors and creditors.

All persons having demands against the estate of William Doe, late
of Jackson county, deceased, are hereby notified to render in their
demands to the undersigned according to law; and all persons indebted
to said estate are

day of

required to make immediate payment.
James Doe,
188—.
,

Administrator William

8

Doe, deceased.

ii4
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Code, 1873. §2533. In the payment of the debts of a
decedent, they shall rank in priority in the following order :
1. Funeral expenses to correspond with the circumstances
of the deceased in

life, including physician’s bill and ex-

penses of the last sickness.
administrator is authorized to

If the testate is solvent, the
provide

a

suitable protection

for the grave of the deceased.
2. The necessary expenses
a

of administration, including
provision for the support of the family.
3. Unpaid taxes, or other debts due the State or United

States.
4. Debts due

by the deceased

as executor,

administrator

guardian for the estate committed to him as such, or
any debt due by the deceased as trustee, having had actual
possession, control and management of the trust property.
5. Judgments, mortgages, and other liens, created during
or

the lifetime of

deceased, and to be paid according to their

priority of lien. Mortgages and other liens on specific
property to be preferred only so far as such property extends.
6. Debts due for rent.

7. All
dormant

liquidated demands, including foreign judgments,
judgments, bonds, and all other obligations in
writing for the payment of money, promissory notes, and
all debts, the amount due on which was fixed and ascertained, or acknowledged in writing, prior to the death of
the decedent.
8.

Acts, 1877,
Open accounts.

p.

19.

Application to have titles executed under §2549 of Code, 1873.
Geokgia—Jackson County.
To H. W.

Bell, Ordinary of said county:
petition of Jacob Root shows, that William Doe, late of said
county, departed this life on or about the
day of
188—, intestate, leaving surviving him his wife, Mary Doe, and the following
children, to-wit: John, James, Henry, Jasper, Jane, and Mary Lynch,
The

,
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executors and administrators.

formerly Mary Doe, of whom Jasper and Jane are minors, and Willis
Green is the lawful guardian of said minors.
Petitioner further shows, that James Doe is-the lawfully constituted
administrator of the estate of the said William Doe.
Petitioner further shows, that the said William Doe,

during his life-

on the
day of
, 18—, executed
his bonds for titles to certain lands situated in said

time, to-wit:

which bond is hereto attached

bond your petitioner is the
without having made title to

as a

to your petitioner
county, a copy of
part of this petition, and of which

holder, and that said William Doe died
said lands.

Your

petitioner further shows, that he has fully complied with the
by pa3ring to the aforesaid administrator the
purchase money of said lands.
Wherefore, your petitioner prays for an order requiring said James
Doe, as the administrator of said deceased, to execute titles according
to the terms of said bond, and that the said heirs and administrator
be notified to be and appear before you on the
day of
188—,
and show cause, if any they have, why such order should not be
Jambs Gray,
granted.

conditions of said bond

,

Petitioner’s Attorney.

Order.
Read and considered.

Ordered that James Doe, administrator of
Doe, deceased, Mary Doe, John Doe, Henry
Doe, Mary Lynch, Jasper Doe and Jane Doe, the last two by their
the estate of William

regular guardian, W illis Green, be and appear before the Ordinary of
Jackson County on the
then and there to show
day of
cause, if any they have, why an order should not be granted directing
,

the said administrator to make and execute to Jacob Root titles to the

lands described in the copy

of the bond for titles annexed

to the fore-

going petition.

i
And it is further ordered that the said

administrator, Mary Doe,
Henry Doe, Mary Lynch and Willis Green, guardian of
Jasper and Jane Doe, be served personally with a copy of this order
and petition, at least fifteen days before the day fixed upon for a
H. W. Bell,
-, 18—.
hearing,
day of
John Doe,

Ordinary.

Note.—Parties should be served in accordance with the order.
Final order.

Application to have title executed in terms of bond for titles.
the court that the notice required by law to be
given to James Doe, administrator of William Doe, deceased, and
It appearing to

116

’

EXECUTORS AND ADMINISTRATORS.

Mary Doe, widow of said William Doe, and John Doe, Henry Doe,
Mary Lynch, daughter of said William Doe, and Willis Green,
guardian of Jasper and Jane Doe, children of said William Doe, has
been given; and it further appearing that no good cause has been
shown why titles to the lands described in the bond for titles—a copy
of which bond is attached to the petition of Jacob Root—should not
he executed to the said Jacob Root; and it further appearing that the
purchase money for said lands has been paid to the said administrator
by said Root: It is ordered and directed that the said administrator
execute to

the said Jacob Root titles to said lands in terms of said

bond.
It further

appearing that the said William Doe died before the time
to be made, and before the purchase money became due; it is therefore, further ordered, that the costs of this proceeding to have titles executed, be paid by the said administrator, out
at which titles were

of the assets of the estate of the said William Doe.

This
H. W.

18—.

,

day of
Bell,
Ordinary.

Note.—For form of deed under this

proceeding see title ‘‘Deeds.”

Application for leave to seU personal property.
Georgia—Jackson

County.

To II. W. Bell,

Ordinary of said county:

The

petition of James Doe, administrator of the estate of William
Doe, deceased, shows that it is necessary for the purpose of paying
the debts and making division among the heirs of said deceased, to
sell the personal property belonging to said estate.
Petitioner therefore prays an order authorizing him to sell said personal property.
This
James Doe,
day of
.
—

Administrator.

Note.—For form of order

granting leave to sell, see order granted
temporary administrator to sell personal perishable property.
Application for leave to sell land.
Georgia—Jackson

County.

To H. W.

Bell, Ordinary of said county:
petition of James Doe, administrator of the estate of William
Doe, deceased, shows that said deceased owned at the time of his death
two tracts of land, lying in said
county, one known as the “home”
place, whereon deceased resided at the time of his death, containing
The

two hundred acres, more or

less, and another

tract of

unimproved
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land, containing the same number of acres, and that for the purpose
paying the debts and making distribution among the heirs of said
deceased, it is necessary to sell the lands of said deceased. Wherefore
petitioner prays an. order directing citation to issue, and be published
in terms of the law, and that, if no good cause be shown to the contrary, your petitioner be granted leave to sell said land. —day of
Jambs Doe,
18—.
of

Administrator.

47 Ga

,

195.
Order for

.Read and considered.
as

citation.

Ordered, that citation issue and be published,

required by law. '
day of
, 18—.

H. W. Bell.
Ordinary.

Citation.
Georgia —Jackson county.
To all whom it may concern:

James Doe, administrator of William Doe, deceased, has in

due
applied to the undersigned for leave to sell the lands belonging
to the estate of said deceased, and said application will be heard on
the first Monday in
next.
day of
18—.
form

,

H. W. Bell,
Ordinary.

Order.
Notice of

application for leave to sell the lands belonging to the
Doe, deceased, having been published as required
by law, and no objections being filed to the granting of said application, and it appearing that it is necessary for the purpose of paying
the debts and making distribution among the heirs of said deceased, *
that said lands be sold.
It is hereby ordered that leave be granted
James Doe, administrator of said deceased, to sell the lands belonging
to sai'd estate, lying, in said county, consisting of the “home place,”
and a tract of unimproved land, each containing two hundred acres,
more or less.
This
H. W. Bell,
day of
, 18—.
estate of William

•

See

Ordinary.

Code, 2559.

Note.—To obtain leave to sell wild lands
alities of

application, citation and leave
applications for leave to sell land.

privately, the

are to

be observed,

same
as

form-

in other
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Whenever any executor or administrator shall desire to
sell any railroad or bank stock and stocks in other incorporated companies, unless authorized to sell by the provisions
of the will he is

executing, he shall first obtain leave of the
1877, p. 115.
diligence, remain
•uncollected and are deemed insolvent or doubtful, may be
sold under order of the Ordinary. Code, 1873, §2558.
as in case of real estate.
Acts,
All evidences of debt, which, after due

Ordinary,

Petition for

leave to sett insolvent papers.

Georgia—Jackson county.
To H. W.

The

Bell, Ordinary for said connty :

petition of James Doe, the administrator of the estate of Wil-

liam Doe, deceased, shows that, after due diligence, he is unable to
collect a certain note, due by Harvey Cox to the estate of said de-

ceased, dated
day of
, 18—, and due one
day thereafter, for
the sum of eight hundred dollars, credited the
day of
18—, with one hundred dollars, and a certain open account against
James Cox for the sum of twenty five dollars, due 1st day of January,
18—, and that said demands are uncollectable by reason of the insolyency of the said Harvey and James Cox. Wherefore petitioner prays
an order authorizing him to sell said evidences of debt as insolvent
James Doe,
papers.
Administrator.

Order.

Upon reading and considering the within application, it is ordered,
petitioner have leave to sell said papers in the manner prescribed
H. W. Bell,
by law. This
day of —, 18—.

that

Ordinary.

Thirty day’s notice of the sale of insolvent papers must
given at the place of “Sheriff’s sales”- and at three or
more public
places in the county. Code, 1873, §2558; Acts,

be

1878-9,

page 49.
Generally the sale of realty by administrators shall be
advertised in any newspaper or gazette having a general
circulation in the county where the property to be sold is
located, once a week for four weeks, after the leave granted,
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and before the sale.

It shall be had at

public auction, on
Tuesday of the month, between the usual hours of
sale, and at the place of public sales in the county of the
administration. Code, 1873, §2560.
the first

Notice

of sale.

Agreeably to an order of the Court of Ordinary of Jackson county,
will be sold at auction at the court-house door of said county, on the
first Tuesday in
next, within the legal hours of sale, the following
property, to-wit: (here carefully describe the property.) Sold as the
property of William Doe, late of said county, deceased. Terms cash.
This

day of

,

Jambs Dob,

188—.

Administrator.

Division of property

in kind.

Code, 1873, §2584.

Application.
Georgia—Jackson county.
To H. W.

Bell, Ordinary of said county:

The

petition of James Doe, as administrator of the estate of William
Doe, deceased, late of said county, shows, that after paying all the
debts of the said deceased, there is now in the hands and under the
control of your petitioner, as said administrator, the following property of said estate, to-wit: (here particularly describe the property,
whether real or personal,) a division in kind of which property your
petitioner alleges is practicable.
Your petitioner further shows, that the heirs and distributees of said
estate are four in number, to-wit: (here name the heirs,) all of whom
are over twenty-one years of age.
(If any of the distributees are
under age, Such fact should be alleged, and the names of their guardians, if any.)
Wherefore, your petitioner prays the granting of an order for a division in kind of* said property, and the appointment of three or more
freeholders of said county, for the purpose of appraising and dividing
said property.
John Gray,
Petitioner's Attorney.

Order.

Upon reading and considering the foregoing petition, it is ordered
(here set forth the names of the heirs and distributees
against whom the rule is sought,) show cause, if any they have, before
me at the court-house, in Jefferson, on the
188day of
why the order prayed for in said petition should not be granted/
that the said

,

120

EXECUTORS AND ADMINISTRATORS.

And it is further ordered that said (here state names of the heirs and
distributees before named,) be each served with a copy of the petition
and this order at least twenty days before the said
day of
>
H. W. Bell,
188—. This
day of
■, 188—
Ordinary.

Order

for division, and appointment of appraisers.

James Doe

1

Petition for division in kind, and

(

appointment of appraisers of
property of estate of William

I

VS.

A. B., C. D., and others, heirs
and distributees of estate of
William Doe, deceased.

j Doe, deceased.

appearing to the Court that the said (name the heirs and distrbutees) have been notified as required by law, and it further appearing
that no good cause has been shown why an order for division in kind
of the' estate of William Doe, deceased, and the appointment of ap'
praisers to make such division should not be granted : It is, therefore,
hereby ordered that a division in. kind of the property named in said
petition be had, and Leonidas Fielder, Samuel Roberts and Richard
Bailey, freeholders of the county of Jackson, are hereby appointed
appraisers, for the purpose of appraising and dividing said property.
And it is further ordered that said appraisers make return of their actday
ings and doings in the premises to this office on or by the
of
■, 188—.
This
day of
•| 188—.
It

H. W. Bell,
Ordinary.

Administrators shall have

a

commission of two and

half per cent on all sums of money received
account of the estate.
And a like commission

paid out by them, except
shares paid to themselves.

one

by them
on

all

on

sums

debts, legacies or distributive
Code, 1873, §§2589, 2591.

on

No commission shall be allowed administrators for turn-

ing

over property in kind; but the Ordinary may allow
reasonable compensation for such service, not exceeding

three per cent on

the appraised value of said property.

Code, 1873, §2592.
An administrator in the

discharge of his duty required

to travel out of his

county, shall be allowed the amounts of
his actual disbursements, to be ascertained by his own statements under oath.

He may

also be allowed reasonable compensation for his time devoted to this service. And in
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other
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of

extraordinary service, extra compensation
be allowed. Code, 1873, §§2593, 2594.
cases

may
An administrator forfeits all commissions for transactions

during the year within which no return is made, unless the
Ordinary, upon good cause shown, shall, by special order on
the minutes, relieve him from the forfeiture. Code, 1873,
§2596.
FINAL

SETTLEMENT.

All statements for final settlements with executors, administrators, guardians and trustees, shall hereafter be made

the

following basis :
charged against executors, administrators, guardians and trustees, shall be the same as that
now regulated by law (seven per cent).
2. No interest shall be charged either way for the first
year, as one year is allowed by law for the collection of assets, and to ascertain the indebtedness of an estate.
3. Any administrator, executor, guardian or trustee, in
the management of an estate, may retain in his hands at
the beginning of each year, an amount of money sufficient
to pay the current expenses of said year; upon which amount
no interest shall be charged in final settlement.
4. The executor, administrator, guardian or trustee shall,
however, pay interest on all balances left in his hands at the
beginning of each year, over and above the payment of
expenses for said year, the same to be ascertained and computed in final settlement.
5. When it shall so happen, that at the beginning of any
year, an executor, administrator, guardian or trustee, shall
not haye an amoant in hand sufficient to pay the current
expenses of said year, and his annual returns show this fact,
he shall be allowed to charge in final settlement, interest on
the amount thus advanced by him during the year.
6. The annual returns of executors, administrators, guardians and trustees, shall be made out in the manner now regout

on

1. The rate of interest
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ulated

by law and practice in this State; and the

reserva-

tions, charges and computations of interest set forth in this
section, shall be made when said parties come to make a statement for

a

final settlement.

7. The

expenditures and receipts for each year are to
by reference to annual returns, and in all
cases the commissions
annually shall be considered as a part
of the annual expenses.
Code, 1873, §2602.
Any person interested as distributee or legatee may, after
the expiration of one year from the grant of administration, cite the administrator to appear before the Ordinary
for a settlement of his accounts, or, if the administrator
chooses, he may cite all the distributees to be present at the
settlement of his accounts by the Ordinary.
&uch settlement shall be conclusive upon the administrator, and upon
all the distributees who are present at the hearing. Code,
1873, §2598.
be ascertained

Form
■

Georgia.—Jackson

of petition for settlement.

County.

To H. W.

Bell, Ordinary for said county.

Janies Doe

■, 18—,
respectfully shows that on the
day of
he was duly appointed the administrator of the estate of William
Doe, deceased, late of said county, and that on the
day of
18—, he was duly qualified, and that, as said administrator, he has

reduced said estate to cash.
He further shows that he has realized the

cash, and from the following sources, to-wit
From sale of personalty
“

“

((

notes and accounts

following amounts in

:

$350 00

due deceased

225 00

rent of land for 18—

150 00

sale of insolvent papers
“
“
lands

10 00
1500 00

Aggregating the sum of.
Petitioner further shows that he has
ministration the

sum

paid out

as costs

$2,235 00
of ad-

of

For twelve months support for
For debts due by said deceased

Making the aggregate...,

widow and minor children...

$150 00
300 00
100 00

$150 00

EXECUTORS AND ADMINISTRATORS.
All of which will appear
of record in this court.
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by reference to his returns duly made, and

Petitioner further shows, that there is

a

balance in his hands of seven-

teen hundred and

of said

eighty-five dollars for distribution among the heirs
deceased, which is chargeable with commission for paying

out.

Petitioner further shows, that the distributees of said deceased are

Mary Doe, widow of said deceased, and six children, to-wit: Tour
petitioner, John Doe, Henry Doe, and Mary Lynch, formerly Mary
Doe—all of whom are of full age—and Jasper Doe and Jane
Doe, minors, but who are represented by Willis.Green, their legal
guardian.
Petitioner further shows, that more than twelve months have elapsed
since his qualification as administrator as aforesaid, and that said
estate is ready for distribution.
Petitioner further shows, that he has offered to pay out said estate,
share and share alike, to the said heirs and distributees, upon their
giving to your petitioner, as administrator aforesaid, a full and final
receipt, which all of said distributees refuse to give, alleging that said
estate has been wastefully administered in this, that the note made by
Harvey Cox was collectable and should have been collected, and that
your petitioner should account for the same, whereas petitioner avers
said note was uncollectable, by reason of the insolvency of the said
Harvey Oox.
Wherefore, petitioner prays that Mary Doe, widow of deceased, John
Doe, Henry Doe, Mary Lynch, formerly Mary Doe, Jasper Doe and
Jane Doe, the last two by their guardian Willis Green, heirs and distributees of said estate, all residents of said county, be cited to
appear before the Honorable Court of Ordinary of said county, .on
the first Monday in
next, then and there to submit to and abide
by a settlement of the accounts of your petitioner, as the administrator of said deceased.

And your

petitioner will

ever pray, etc.

James Doe,
Administrator, etc., Petitioner.

Order.

Read and considered.

Ordered that Mary Doe, John.Doe, Henry

Doe, Mary Lynch, Jasper Doe, and Jane Doe, the last two by their
guardian, Willis Green, heirs at law of William Doe, deceased, be
and appear at the regular term of the Court of Ordinary of said
-, 18—, then and there to submit
county, on the first Monday m
to a settlement

of the accounts of James

estate of William

Doe, deceased.

Doe, administrator of the
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It is further ordered that all of the above named parties be served
personally with a copy of this order and petition, at least ten days
before the day herein fixed upon for a hearing of this case.
This
H. W. Bell,
-, 18—.
day of
Ordinary.
James Dob, adm’r, etc.,
Mary Doe et

William Doe, deceased, 1 (Nationfor settlement, etc.

al., heirs at law, etc.

Upon the hearing of the above stated case, it is adjudged by the
court, that James Doe, as administrator of the estate of William Doe,
deceased, has received into his hands, from all

sources,

the

sum

of

$2,235.00; that he has disbursed on account of costs of administration and debts due by deceased $450.00; and that there remains in
his hands, for distribution among the heirs, the sum of $1,785.00.
It is further adjudged, that there are seven heirs or distributees of
said estate, and that the share of each, after allowing commission on
the same at 2£ percent., is $248.62 1-2, which sum, to each of the
said distributees, the said John Doe is hereby ordered to pay, which
shall be in full of his liability to such heirs as administrator aforesaid.
H. W. Bell,
This,
■, 18-.
day of
Ordinary.

Note.—For form of proceedings to obtain

dismission

see

“ Guard-

ian.”

Refunding bond.
Georgia—Jackson

County.

We, John Doe, as principal, and Robert Wood, as security, acknowledge ourselves, jointly and severally, bound unto James Doe, as the
administrator of the estate of William Doe, deceased, in the sum of
dollars, subject to the following conditions:
Should the said John Doe refund his proportionable part of any
debt which may hereafter be established against the said estate, and
the costs attending the recovery thereof, then this bond to be void.
Witness our hands and seal, this
18-.
day of
John Doe,
[l. s.]
Robert Wood, [l. s.]
,
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Code, 1873, Sec. 3694.
receiving application and granting citation

For
For

taking and recording administrator’s or guardian’s bond...
For issuing letters of administration or letters testamentary
For recording the same
For copying the same
For signing warrant of appraisement
For receiving an appraisment or sale bill and recording the same
if under five hundred dollars

50
50

50
1 00

If above five hundred dollars and under two thousand

1 25

If above two thousand and under ten thousand dollars

1 50

If above ten thousand and under

1 75

twenty thousand dollars

If above twenty thousand and under
If above fifty thousand dollars
For
For

For

fifty thousand dollars

....

2 00
2 50

receiving application and granting, letters dismissory, whole
service

5 00

granting citation to show cause why administration should
not be set aside or repealed
entering a caveat against administration being granted or

2 00

will proven
?
For each copy of caveat
For signing probate of will or codicil
For each case litigated before the Ordinary where no

fees are
prescribed
For issuing commission to examine witnesses
For commission to have one year’s support set apart to widow,
minor

or

minors

recording the same
For examining books and giving extracts
For every order passed where no fees are prescribed
For each affidavit where no cause is pending....'.
For every service required and performed for which no fees
are specified by law, the same fees as are allowed Clerks of
Superior Courts for similar services, or for a like amount of
For

.

$1 25
1 00
1 50

1 25
50
1 25
3 00
1 25

1 25
1 00
1 00

50
30

labor.
For every
For every

marriage license
order of sale of land or other property

1 50
50
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$

For each copy

For
For

of the same
issuing letters of guardianship
recording the same

For rule nisi in each

50
50

case

For copy
For issuing process against a person
For each additional copy
For each subpoena

For

25
1 00

25

for not making returns

...

50
35
15

examining and recording returns on all estates not worth
more

1 00

than two thousand dollars

For all estates worth

more

than two and not

more

than five
1 25

thousand dollars
For all estates worth

more

than five and not

more

than ten
1 40

thousand dollars
For all estates worth

more

than ten thousand dollars

recording all vouchers, accompanying returns of administrators, executors and guardians, per 100 words
For recording any instrument of writing not mentioned per 100

1 60

For

words
For

12

12

proceedings to authorize titles to be made to lands of de-

ceased persons
.’
For commission to freeholders to divide estates
For each certificate and seal

5 00

1 25

60

Foi

entering an appeal, and transmitting the proceedings to the
Superior Court
For filing and recording an official bond
For services in making settlement of accounts of any executor,
administrator, or guardian, as prescribed in this Code
For every estray’horse, mule or ass, for every legal service required
For every bull, ox or cow, for all service required
For every got, hog or sheep

1 50
1 00

10 00
2 00
1 25
30

For retailer’s bond

1 00

For retailer’s license

1 00

For copying and administering oath to retailer
For each peddler’s license

1 25

For

1 00

For

50

filing and recording each bond the law requires
recording marks and brands
For comparing and testing weights and measures, and stamping
or marking each
For the whole service in setting apart a homestead of realty and
personalty when not litigated
When objections or demurrer are filed and heard, in addition to
the preceding
For each fi. fa. issued by him

50

10
7 00

3 00
60
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12?

For each schedule filed, approved and recorded under sec. 2041
of the Code of 1873

2 00

For

1 00

recording plat under said section
See Acts, 1874, page 19.
For making out commission of lunacy, and all other services
connected therewith

Acts, 1878-9, page 77.
In cases of establishing lost
Acts, 1876, page 101.

5 00

papers

5 00
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FEES OF OFFICERS OF COURT.

FEES CLERK

In civil

SUPERIOR COURT.

cases:

$2 00
filing and docketing suit
2 00
For copying and issuing process..
50
For each copy after first copy
2 00
For entering verdict or judgment on minutes
50
For filing all pleas in any case
15
For recording proceedings in civil cases per 100 words
50
For issuing ft. fa
,
25
For entering ft. fa. on execution docket.,
15
For each subpoena issued
For writ of partition of land, and recording proceedings in the •
For

5 00

case

For

exemplification of record per 100 words
For recording articles of partnership and law regulating limited
partnerships
For recording incorporation of joint stock or any other incorpo-

proceedings to forfeit charter
For furnishing and certifying any bill or process or order, etc.,
for publication
For recording liens and mortgages and deeds per 100 words....
For trial of nuisances, and recording proceedings
For rule against garnishee
For issuing commissions to examine witness
For recording any instrument of writing not specified, per 100
words

personalty, per 100 words
recording each petition of realty and personalty,

words

15
5 00
1 00

1 00

100

'

foreclosure of mortgage
foreclosure of mortgage
claim case

illegality

case

15
1 00

For each certificate of record of homestead

For every
For every

1 00

15

per

recording plat of homestead

For every
For every

10 00

15

For each homestead of

For

5 00
5 00

rated company
For

For

15

on
on

personalty, whole service.
realty, whole service

50

3 00
6 00
3 00
3 00

FEES OF
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For every certiorari case
For docketing each motion

$3 00
50

and fifteen cents per

100 words for recording motions.
For every rule vs. Sheriff, or other officer, whole service
For every appeal case, whole service
For every appeal case settled before verdict
For recording and copying proceedings in Chancery and bills of
exceptions to Supreme Court, per 100 words
For issuing writ of injunction in equity
For issuing writ of subpoena in equity
For entering remiitur from Supreme Coui i
For certificate and seal, each
For scire facias to make parties

3 00
3 001
1 50'
15
3 00
2 00
1 OO

50
1 50

For each copy
For recording order on minutes,
For issuing jury scrip, each

1 00

75

each

10

For

inspection of books when their aid is required
day’s service in attending upon the Court
For change of name, recording proceedings

25

For each

3 00
5-00

For examination of record and abstract of result

1 50

For declaration .of intention to become

citizeq of United States,
For recording and taking oath to become a citizen on minutes,

2 50

including certificate of naturalization
issuing certificate of appointment of commercial Notaries

2 50

Public.

2 00

For

Acts

In criminal
For service in

’78-9, p. 80

cases:

docketing and entering bills of indictment

sentment on minutes in cases of nolle

For service in said
or

For

there is

a

cases

or pre-

prosequi

where defendant is tried

3 00

or

pleads guilty

settlement

6 00

transcribing and recording evidence in State

cases, per

100

words.

15

For recording forfeiture of bond on minutes
For

1 00

issuing scire facias after forfeiture of original

1 50

For each copy
For each subprena

1 00
15

FEES

In civil
For

serving

of

a process

summoning each witness
9

SHERIFF.

cases:

a copy

If sent from another county,
For

OF

and returning original,

to be paid in advance.

per copy

2 00
2 00
50
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summoning jury, and attending trial to assess damages for
$5 00
right of way
1 25
services in every case before a jury
2 <fo
each levy on fi.fa

For search and return of nulla bona
For
•

If

1 00

summons of garnishment, or rule
than one, for each additional copy

serving

more

against garnishee

1 00
1 00

For summoning jury to try case of nuisance
3 50
For summoning juries at each term of Superior Court
10 00
For commissions on sales of property on sums of fifty dollars or
less, 5 per cent.
On

excess

2J

per

above

fifty dollars

up

to five hundred and fifty dollars

cent.

For all

sums exceeding five hundred and fifty dollars on excess
1J4- No commissions shall be charged unless property is
actually sold.
For making out and executing titles to land
3 50
If presented by purchaser
1 00
For executing bill of sale to personal property, when demanded
1 00
by purchaser
For forthcoming bonds.,
1 00
.*
For executing process against tenant
holding over or intruder
3 50
upon land to dispossess him
’
For taking and returning counter affidavit when summary process to dispossess tenant or intruder is resisted
2 00
For settling each execution in his hands, settled without sale...
2 00
For settling execution from Justice’s Court
1 00
For keeping a horse or mule per day
50
For keeping each head of cattle per day
*5
For keeping each head of sheep, hogs or goats per day
05
For levying an attachment
2 00
For following property out of county with attachment, for every
mile going and returning
05
For attendance on Superior Courts, not to exceed twenty days
5 00
per annum, per day
For each day more than twenty
2 00
For attendance on Courts of Ordinary, per day
2 00
For attendance at elections as required by law, each day
2 00
The per diem for attendance on courts and elections, and service
in summoning jurors, shall be paid by the county.
For summoning jury and other services in cases of lunacy,

'....

Acts, ’78-9, p. 77
In criminal

For

recommitting prisoner when habeas
relief

3 00

cases:

corpus

is sought for his
1 25
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Tor

summoning a prisoner under habeas corpus when no mileage
paid, per day
$2 00
,For attending a person taken by warrant to the .Judge’s cham1 25
her, for each time
For conducting a prisoner before a Judge or court to and from
1 25
jail
For executing and returning a bench warrant
2 00
For apprehending a person suspected, if committed or held to
is

bail

2 00

:

For each person, not

exceeding two, who may be employed to
guard a prisoner to and from jail, per day
For taking bonds in criminal cases
For executing a criminal
For executing a warrant of escape

1 50

1 00
10 00

1 00

When

a Sheriff,
deputy sheriff, coroner, or constable, of
State, shall arrest a fugitive from justice from another
State, under warrant from the Executive of this State, such
arresting officer shall be entitled to a fee of two dollars for
said arrest and twenty-five cents for every mile the prisoner

this

may

be removed under Executive warrant; and said fees
paid by the officer or the officers of the State, ap-

shall be

pointed to receive such fugitive from justice, before he
or released by the arresting officer.

is delivered

FEES

For

OF

JAILER.

turning key on receiving, discharging
prisoner before any court

For

or

copducting

a

$

60

prisoner confined in .jail, on any ground
as may be fixed by the Ordinary or
commissioner of the county, who are invested by law with
power to fix said fees.
Whenever jail fees are chargea'ble to the county, the same
shall be paid monthly: Provided, nevertheless, that no
local law regulating county jails or fixing salaries for jailers,
or their fees,* shall in any way be affected or repealed by
dieting

a

whatever, such fees

this Act.

Acts, 1880-1.
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FEES

FEES

OF

JE STICKS

OF THE PEACE.

In civil cases:

original summons
For affidavit and bond to obtain attachment and
tachment
For

entering

For trial of
For

35*

$

For each

issuing the at1 70

■

35

judgment in each case
cause when same is litigated
up

35

35

issuing each execution

For affidavit to obtain possessory
For trying same

warrant and making out

same" 1 25
2 00
1 25

For

making out interrogatories and certifying same
For making out recognizance and returning same to court
For each subpmna for witness

35
15

For each search warrant issued

75

For each affidavit when there is

30

For

50

For

no cause pending
answering every writ of certiorari to Superior Court
presiding at a trial of forcible entry or detainer, or both.

1 00

each trial

For

1

presiding at a trial of right ot'-way
For issuing a rule to establish lost papers
For trying the same
For presiding at trial of nuisance
For witnessing any paper
•.
Affidavit and bond to obtain garnishment
For issuing summons of garnishment
For each additional copy of garnishment
For settling cases before judgment

00
35

35
1 00
'

25
75
30

10
25

For claim affidavit and bond

50

For

35

trying the same
For entering an appeal to Superior Court

50

For each distress warrant

75

For

taking testimony in criminal cases
For issuing order to sell perishable property
For each Hen foreclosed and placed on docket
For entering an appeal in their own courts to jury
For drawing a jury and making out list
For each case tried by such jury
For foreclosing mortgage on personal property

In criminal

taking examination of

by them
charged with

a person

fense
For

25

25
1 00

30
30
30
! 00

cases:

For eaeh criminal warrant issued

For

1

examining each witness in criminal
For making out a commitment
Acts, 1877," p. 83.

1 25

a

crJVninal of1 25

cases

30
35

.
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It shall be the

duty of a Justice of the Peace who comprisoner to jail, or binds him for his appearance at
•the Superior or City Court, to answer to a criminal offense,
to make out a bill of costs, which may have accrued in the
Court below, and send it up with the other papers in said
case ; and it shall be the duty of the Clerk of said Court to
tax said costs with the other costs which may have accrued
in said case in the Superior or City Court, as the case may
be, and it shall be the duty of the Sheriff of said county
mits

a

to collect the cost due said Justice and

■other costs in said case,
entitled thereto.

and

pay

Costs due said Justices and

them

Constable, with the
over to

Constables in

the officers

cases

where

parties have been acquitted, or where they are unable to pay
■costs, shall be paid out of tines and forfeitures as now provided, upon die order of the Judge of said Court; and said
claims of said Justices and Constables'shall be considered
of

equal dignity with the accounts of the officers of said
Court, and entitled to participate pro rata upon a distribution of any funds arising from tines and forfeitures.
Par.
4 & 5, §§II & III, Acts, 1874, p. 91.
FEES

OF

CONSTABLES.

For

$0 35
serving a warrant, summons or attachment
30
serving each additional copy
For copying and serving each original summons
35
For summoning each witness.,
30
For attending court, for each judgment rendered by the Justice
of the Peace or the Notary Public
35
For attending each trial on a day different from the regular
court day
35
For levying ft. fa. and advertising
35
For levying and advertising mortgage fi.fi
35
For settlement of fi. fa., when property is not sold
30
For

For return of nulla bona

For
For
For

r

summoning jury on inquest
.✓.
collecting execution issued by coroner
keeping a horse, mule, ass or ox, per day

30

1 00
75
25
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For each head of neat cattle per

COURT.

$

day

sheep, goats or hogs, per day
For all sales made by him, amount on sales
For attending gland jury, per day
For serving warrant in criminal cases
For keeping and maintaining prisoner before examination, not
exceeding twenty-four hours
For serving rule to establish lost papers
For every additional copy
For following property with attachment out of county, going
and returning, per mile
For levying each distress warrant
For taking bond in civil cases
For taking bond in criminal cases
For executing search warrant
For serving garnishee

64
1 00
1 25

75
35
30
05
50
50
1 00

75
35
25

For each additional copy
For summoning jury, Acts,
For

05
04

For each head of

50

1878-9, p. 191
attending trial, Acts, 1878-9, p. 191

30

4

If any Justice of the Peace, Notary Public or constable
shall demand any larger or other fee for his services than
set forth in this fee bill, he shall be subject to all the pains
and

penalties laid down in the Code of Georgia for the
illegal costs.
Acts, 1877, pages 84 and 85.

collection of

FEES

For
For

summoning an inquest on a dead body and returning
quisition
furnishing coffin, and burial expenses

"When
same as

performing the duties of

For

surveying
surveying

For each

For

one

making
same

a

an

Sheriff his fees

in$10 0015*00-

are

the

Sheriff.
FEES

For

OF CORONERS.

a

OF

COUNTY

SURVEYORS.

town lot, and returning a certificate thereof... $1 25
hundred acres... 3 50

a tract of land of or under one
hundred acres after the first

a plat, recording, advertising
to the Secretary of State’s office

1 00

and transmitting the
1 25

FEES OF OFFICERS OF COURT.
For

entering

a

caveat, advertising and giving a certified copy

thereof

For

$3 00

attending trial of the

1 00

same

For each postponement, to be paid
For recording judgment and giving

by the postponing party...
certified copy thereof
For entering an appeal and giving certified copy thereof
For a resurvey of land, by'order of court, of or undergone hundred acres,

for the first

one

hundred

For every one hundred acres after the
For every other resurvey of the same
For

making and certifying
the

a

60
60

1 35
3 50

acres

1 00

first

.1 00

plat thereof, and of transmitting
1 35

same

Running line between counties, districts, or making new lines,
per day, he furnishing the chain-bearer and provisions
For each plat of homestead affidavit and return
For each additional plat where more than one lot
FEES

On all
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OF

COUNTY

8 00
5 00

3 00

TREASUREKS.

up to ten thousand dollars, 2^’per cent, for
receiving, and 2£ per cent, for paying out; and 1J per
cent, for receiving, and
per cent, for paying out, all
sums in excess of ten thousand dollars.
Acts, 1874, p. 20.
For
For

sums

FEES

For every protest,
For

$1 00

making his returns to the grand jury
making his returns to the Ordinary.,

noting

OF

NOTARY

1 00

PUBLIC.

$3 00

oath included

1 00

a protest

For‘registering

protest, per copy sheet
For copy of a protest, per copy sheet

10

For

30

a

an oath in any case
For each attendance on any person to

10

administering

public, and certifying the
For every other certificate

same

make proof

as a notary
1 00
50

Code, 1873, Sec. 3706 : Every public officer and person
mentioned, their deputy or agent, shall, when required, give a statement of the fees demanded, and a receipt for the *sam3, to any person paying any lawful or

herein
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pretended fees of office, on pain of ten dollars for every
neglect or refusal, to be sued for within twelve
months, and recovered by the person paying the fees and
making the demand.
Code, 1873, Sec. 3707: If such officer or person shall
take or demand any greater fee than the law allows, or fee
for services not performed, he forfeits fifty dollars, to be
sued for and recovered as prescribed in the preceding
suck

section.

Code, 1873, Sec. 3710: Any public officer who shall
charge or take fees not allowed by law, or for service not
performed, shall, on conviction or proof thereof, be dismissed from

office.

4505, 4507 and 4630.

See Code of

1873, sections 4504,
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Form

of affidavit..

Georgia—Jackson county.

Personally appeared before
in and for said county, Duke
first day of May, 1879, he was
sion of

a

S. McCarty, a Justice of the Peace
Tullis, who upon oatji says that on the
in the peaceable, legal and quiet posses-

me,

certain house and lot in the town of Jefferson and in 24otli

•

District, G. M., of said county, known as the Webb house and lot, and
designated as lot No. 9, in the plan of said town, and that on the day
and year aforesaid, Dempsey Parker, of said county, with menaces,
force and arms, violently, and without authority of law, took possession of said house and lot, and with menaces, force and arms, violently
and without authority of law, keeps possession of the same.
Duke Tullis.

Sworn to and subscribed before me,
,

1879.
S.

McCarty, J. P.
Form

To William

You

of precept for summoning jury.

Waddle, constable for 245th District, G. M.:

hereby commanded immediately to summon the following
named twelve jurors, to-wit: George Spence, Jared Swink, Obediah
Taylor, etc., to be and appear before me at Jefferson, the place of holding court in aid for the 245th District, G. M., in said county, on the
15th day of May next, by 10 o’clock, a. m., then and there to inquire
into and try a certain case of forcible entry and detainer pending between Duke Tullis and Dempsey Parker, and have you then and there
this writ.
Witness my hand and official signature, this May 4th, 1879.
S. McCarty, J. P.
are

Form
Georgia—Jackson

To

Whereas,
me

on

of summons to defendant.

County.

Dempsey Parker of said county:

tullis appeared before
day of May, 1879, he was in the

the 4th day of May, 1879, Duke

and made oath that

on

the first

•

FORCIBLE ENTRY AND DETAINER.
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legal, peaceable and quiet possession of a certain house and lot in the
town of Jefferson, in said county, known as the Webb house and lot,,
and designated as lot No. 9. in the plan of said town, and that on the
day and year aforesaid you did with menaces, force and arms, violently
and without authority of law, take possession of said house and lot,
and with menaces, force and arms, violently and without authority of'
law, still keep possession of the same.
Wherefore, you are hereby notified and required to be dnd appear
at Jefferson, in said county, fthe place of holding court in and for the
245th District, G. M.,) on the 10th day of May, 1879, by 10 o’clock, a,
m
when and where the question of forcible entry and detainer between said Duke Tullis and yourself will be submitted to the consideration of a jury as provided by law.
Witness my hand and official
8. McCarty, J. P.
signature, this May 4th, 1879.
,

Verdict
“

of jury.

We, the jury, find a forcible entry and detainer as to the defend-,
John Smith,
possession for the plaintiff.

ant and the

Foreman*

Judgment of the Court.
Whereupon it is considered by the Court here, that the defendant,.
Dempsey Parker, has been guilty of forcible entry and detainer of the
premises mentioned in the proceedings. And it is further considered
that the plaintiff, Duke Tullis, have quiet and peaceable possession of
said premises, and that a writ of possession issue accordingly. And
further, that the plaintiff recover of the defendant ten dollars cost of
suit, for which let execution issue. Judgment signed May 10th, 1879.
S. McCarty, J. P.
Writ
Georgia—Jackson

of possession.

County.

By S. McCarty,

a

To John S.

Justice of the Peace for said county.
Hunter, Sheriff of said county:

Whereas, Duke Tullis, lately in a Justice Court, held in terms of thestatute for that purpose, hy the judgment of said Court, recovered of
Dempsey Parker, of said county, possession of a certain house and
lot situated in the town of Jefferson, in said county, known as the
Webb lot, and designated in the plan of said town as lot No. 9, which
said premises have been and are still unjustly Withheld from the said
Duke Tullis, by the s5id Dempsey Parker, whereof he is convicted by
the verdict of a jury. And it having been adjudged by said Court

FORCIBLE ENTRY AND

m

DETAINER.

that tlie said Duke Tullis have execution upon

his said judgment
against the said Dempsey Parker, in accordance with his recovery;
therefore, you are hereby commanded that, without delay, you deliver
to the said Duke Tullis possession of the said premises, and that you
make return of your actings and doings in reference to the matters
herein commanded on the third Saturday in June next, and have you
then and th^fe this writ.
Witness my hand and seal, this May 10th,
1879.
S. McCarty, J. P.
Return

of sheriff.

.

Executed the within writ
of the

by putting Duke Tullis in quiet posseseion
premises therein mentioned. This May 12th, 1879. ‘
John S. Hunter,
Sheriff Jackson county, ti a.

Upon the trial of

a case,

before Justice of the Peace, for

forcible
in

entry, some force on the part of the defendant
entering must be shown. 46 Ga., 631.
A warrant for forcible entry only, which shows upon the

face that the entry was made more than three years
the issuing of the warrant, and which contains no

before
allegation or charge of the forcible detainer, is demurrable as
insufficient in law, and should be dismissed on motion. 48
Ga., 408.
Where D. was in the peaceable possession of a field, his
son
engaged in plowing oats therein, and M. comes into the
field with five or six men at first, two remaining to the end,
and pulled down the dividing fence between D. and M.,
•and set it up within the field where the oats were sowed,
nd retained possession of the part so fenced off—the son of
D. being alone: Held, that the conduct of M. evinced a
sufficient show of force to entitle D.

to the

summary

'

remedy of forcible entry and detainer.

54 Ga;, 516.
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1. Natural-guardGuardians of person
Sec. 1802.
The natural guardian cannot demand or receive the
property of the child until a guardian’s bond is filed and
accepted by the Ordinary. Code, 1873, Sec. 1803.
Testamentary guardians are not required to give bond
and security, except, in case of waste committed or apprehended, or property coming to the ward from sources
other than the father’s will, when the Ordinary shall require
the same, and upon the failure of such guardian to give
Guardians of minors may

be either:

ians; 2. Testamentary guardians ; 3.
and properly, or either. Code, 1873,

such bond he shall be dismissed.

Code, 1873, Sec. 1804.
of age has the right to select
his own guardian, and if his selection be judicious the
Ordinary shall appoint him. Code, 1873, Sec. 1806.
A child

over

fourteen years

Note
To this end, a minor who had a guardian appointed for him
by the Ordinary before he arrived at fourteen years of age, may, upon
his arrival at that age, have such guardian removed, upon notice, etc.,
to such guardian, and the one of his own selection appointed in his
stead,, this right of selection to be exercised but once.
—

*

Application for guardianship of minor
Georgia—Jackson

of

age.

County.

To H. W. Bell,
The

over fourteen years

Ordinary of said county:

petition of George Wallis shows that Andrew Jones, of said
county, is a minor over fourteen years of age ; that he has an estate
in money of five thousand dollars coming to him from the estate of
his father. William Jones, late of said county, deceased, and that said
Andrew Jones has chosen your petitioner to act as the guardian of his
person and his property, as will appear from the annexed paper, over
the signature of the said Andrew Jones.

GUARDIAN AND
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Petitioner therefore prays an
person

order appointing him guardian of the
and property of the said Andrew Jones.
George Wallis.

■

Petitioner.

Georgia—Jackson County.
To H. W.

Bell, Ordinary for said county:
my legal right (being over fourteen years df age), hereby select George Wallis, to be appointed the
guardian of my person and property, and respectfully ask that he be
•, 188-.
appointed. This
day of
I, Andrew Jones, in the exercise of

Andrew Jones.
Form
14

of petition to remove

Ga., 594

;

50 Ga., 832

Georgia—Jackson

;

one

guardian and appoint another.

04 Ga„ 298.

County.

To H. W. Bell,

Ordinary of said county:

The petition of Susan

Gray,, of said county, by her next friend, .loliu
Gray, shows that at the regular Court of Ordinary, held in and for
said county, on the first Monday in —:—■, 18—, Joseph Davis was
duly appointed the guardian of her person and property, and that
said Joseph Davis was regularly qualified as such guardian, and took
possession of her estate; that at the time of the qualification of the
said Davis, as the guardian of your petitioner, she was only ten years
of age, and that she reached the age of fourteen years 04 the
day
of
■, 18—.
Your petitioner further shows that she desires to
exercise her legal right of selecting the guardian of her person and
property, and she therefore prays that the letters of guardianship of
the said Joseph Davis be revoked, and that Dilmus Morgan, who has
signified his willingness to act as the guardian of petitioner, be appointed in his stead. And your petitioner will ever pray, etc.
Susan Gray,
By her next friend, John Gray.

Georgia—Jackson

County.

To H. W. Bell,

Ordinary of said county:

I

hereby signify my willingness to accept the appointment of
guardian of the person and property of the above named Susan Gray,
upon the revocation of the letters of guardianship of Joseph Davis,
should it appear that such appointment would be judicious. This
Dilmus Morgan.
-, 18—.
day of
Citation to

guardian, order, etc.

Upon reading and considering the foregoing petition, it is ordered
Joseph Davis, guardian for Susan Gray, show cause why his letters of guardianship for Susan Gray should not be revoked and she be

that

GUARDIAN AND
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.allowed to select some suitable person, to be appointed her guardian
in his stead.
And it is further ordered, that said Joseph Davis be
served personally with a copy of this petition and order at least ten

days before the next term of this Court, to be held in and for said
next, at which term this applies•day
18—.

county on the first Monday in
tion is set to be heard. Thi:

,

H. W. Bell,
Ordinary.
Susan

Gray, by her next friend
VS.

Joseph

Davis, guardian, etc.

}

Motion to revoke letters of

guardianship, etc.

.Jackson Court op Ordinary,

Term, 18-.
Upon the hearing of the above stated case, it appearing to the Court
that said Joseph Davis was duly notified, and that no sufficient cause
has been shown why his letters of guardianship for Susan Gray should
not be revoked, it is hereby adjudged by the Court that the letters of

guardianship of said Joseph Davis for said Susan Gray, be revoked,
and that Dilmus Morgan be appointed the guardian for said Susan
Gray in his stead, upon his taking the oath and giving the bond and
security required by law, the amount of which bond is hereby fixed
dollars. This
at the sum ofday of
18—.
,

H. W.

Bell,
Ordinary.

Application for letters of guardianship for minors under fourteen years
of age.
Georgia—Jackson county.
To’H. W.

Bell, Ordinary of said county:

The

petition of George Wallis shows that Lizzie Jones and Henry
Jones, both of said county, aged respectively, eight and six years, are
the children of William Jones, late of said county, deceased, and that
they are entitled to receive from the estate of their father, each, the
sum of five thousand dollars, and that it is
necessary that they should
have a guardian appointed to take charge of their persons and property.
Wherefore petition prays that citation may issue and be published
in terms of the law, and if no sufficient reason be shown why he should
not, that he be appointed the guardian of said minors.
George Wallis,
Petitioner.

Order.

Upon reading and considering the foregoing petition, ordered that
as required by law.
This
day of
188—.
H. W. Bell,

.citation issue

,

Ordinary.
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■Georgia—Jackson County.
To all whom it may concern:

George Wallis having in due form applied to the undersigned for
guardianship of the persons and property of Lizzie Jones and
Henry Jones, minor children of William Jones, late of said county,
deceased, notice is hereby given that his application will be heard at
my office on the first Monday in
next. Given under my hand and
official signature, this
day of
-, 18—.
the

H. W.

Bell,
Ordinary.

Order.

Upon reading and considering the application of George Wallis for
letters of

guardianship for Lizzie Jones and Henry Jones, and it appearing that citation was duly published, and no objections having
been filed; it is ordered that said George Wallis, he, and he is hereby,
appointed guardian of the persons and property of said minors, and
that letters of guardianship issue to him, upon his taking and subscribing the oath and giving bond and security as required by law, the
amount of which bond is hereby fixed at twenty thousand dollars.
H. W. Bell,
,

Ordinary.
Oath

of guardian.

Georgia—Jackson County.

I, George Wallis, do swear that I will well and truly perform all
required of me as the guardian of Lizzie Jones and Henry
Jones, and will faithfully account with said Lizzie Jones and Henry
Jones for her and his estate. So help me God.
the duties

George Wallis.
Sworn to and subscribed before me,

day

,18—

H. W. Bell,
Ordinary.

Bond.

Georgia—Jackson

County.

We, George Wallis., principal, and Nathan Wallis, George Johnson
and Arthur Johnson, securities, acknowledge ourselves jointly and
severally bound unto H. W. Bell, Ordinary for said county, and his
successors in office, in the sum of twenty thousand dollars, subject to
the following conditions: If the said George Wallis shall faithfully

144

GUARDIAN AND WARD.

discharge all the duties imposed upon him by law as the guardian of
Lizzie Jones and Henry Jones, then this bond to be void.
Witness
our hands and seals,
, 1881.
George

Wallis, [l.s.]

Nathan Wallis,
George Johnson,
Arthur

Executed in presence of and
H. W. Bell,

approved by

Ordinary.

*

Letter*

Georgia—Jackson

[l.s.J
[l.s]
Johnson, [ls.]

of guardianship.

County.
To

George Wallis—Greeting:

You, the said George Wallis, having duly applied for letters of guardianship of Lizzie Jones and Henry Jones, minor children of William
Jones, late of said county, deceased, and having, in pursuance of an
order regularly granted by the Ordinary of said county, at his Court,
held in and for said county, on the first Monday in
18—, taken
the oath and given the bond required by law.
These are therefore to
authorize and charge you to receive, collect and take charge of the
estate, both real and personal, of the said Lizzie Jones and Henry
Jones, and to do all other things, which by law aie required of you as
guardian of said minors, to which trust you are hereby appointed,
with all the authority of guardian under the laws of this State.
Witness my hand and seal of office, the
day of
H. W. Bell,
188—.
,

,

|

SEAL.

|

Ordinary and ex-officio Clerk.

*

Annual return of

Form,

of return.

George Wallis, Guardian, for Andrew Jones, July

1st, 18—.

Money received from Edward Thomas, administrator of the estate
Jones, on account of my ward, Andrew Jones:

of William

Dr.

1880.

January 1st..
February 15th
June 30th

....

$3,000 00
1,000 00

1,000 00
$5,000 00
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Cr.

By corn’s for receiving at 2^c
By cash to H. W. Bell, Ordinary,

$125 00
as per

voucher

No. 1

3 00

By cash to Thompson & Co., as per voucher 2
By cash to Wm. Martin, as per voucher 3
By cash to Jerry Johnson, as per voucher 4

75 00
16 00

100 00

Georgia—Jackson County.
In person
upon
are

appeared before the undersigned, George Wallis, who,
oath, says that the statements contained in the foregomg return
George Wallis.

true.

Sworn to and subscribed before me,

day of

-,

H.

18—.
W. Bell,
Ordinary.

Every guardian, within twelve months after his appointment, and by the first Monday in July in every year thereafter, shall make a return to the Ordinaty under "oath,

making

exhibit of all the property of his ward
by him up to that time, and since his last return,
together with an account current of his receipts and expenditures, accompanied with the vouchers for the same;
and every guardian who shall refuse or fail to make his
return before the end of the year shall receive no commission or compensation for any service done during that year,
unless by special order of the Court of Ordinary, exonerating him from all blame. Secs. 1823, 1827, Code of
an accurate

received

1873.'

The expenses of
exceed the annual

maintenance and education must not
profits of the estate, except by the approval of the Ordinary previously granted. The Ordinary
may, in his discretion, allow the corpus of the estate, in
whole or in part, to be used for the education and maintenance of the ward.
Code, 1873, Sec. 1824.
Note.—The

guardian may expend any sum, if necessary, which acexpenditures in former years, though it exceed the
annual income for that particular year, without an order from the
Ordinary. 55 Ga., 89.
cumulated

10

over
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Jf the Ordinary approve the annual returns of theguardian, when such returns shows on their face that the
expenses have exceeded the income, the guardian will be
protected in such expenditures. 61 Ga., 452. .
It is the better practice, however, to obtain an order to
encroach upon the corpus in advance.
Application to encroach upon corpus.
Georgia—Jackson

County.
To the

Ordinary of said county:

•

petition of George Wallis, guardian for Andrew Jones, shows■that up to the present time it has consumed the annual income of the
estate of his said ward to board,-clothe and maintain him at school;
that the said Andrew desires to fit himself for the practice of medicine
and surgery, and that the expense of such a course of study will exceed the annual income from his property by two hundred dollars per
annum, and that it will require two years for him to complete his
course.
Petitioner, therefore, prays that he may be allowed to encroach upon the corpus of the estate of his said ward to the amount
of two hundred dollars per annum, for two years, beginning the first
George Wallis, Guardian, etc.,
day of September next.
The

Petitioner.

The within

application read and considered, and the said George
Wallis, guardian for said Andrew Jones, is hereby authorized to expend of the corpus of his said ward’s estate, annually, for two years
after the first day of September next, the sum of two hundred dollars.
H. W. Bell,
This,
18—.
,

Ordinary.

Code, 173, Sec. 1828: All sales of any portion of the
property of the ward shall be made under the direction of
the

Ordinary, and under the same rules and restrictions as
prescribed for sales by administrators of estates.
Any guardian, in his discretion, may invest any funds of

are

his ward in his hands in
issued
set

stocks, bonds

or

other securities

by this State.

In every such case, his return shall
t^ne of such purchase, the price paid, and the
the person from whom, purchased.
Any other

forth the

name

of

investments of trust funds

the Superior

must

be made under

Court, either in term

or

an

order of

granted by the Judge

GUARDIAN
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else at the risk of the trustee.

Code, 1873,

§§1833, 2330.
Guardians shall be allowed the

same

commissions for

ceiving and paying out the estate of their wards
allowed to administrators. Code, 1873, §1834.
Guardian may resign. Code, 1873, §1848.
Petition to resign
■

re-

as are

guardianship.

Georgia—Jackson County.
To H. W.

Bell, Ordinary for said county:

The

petition of George Wallis, the duly appointed and qualified
guardian of Lizzie Jones and Henry Jones, minor children of William
Jones, late of said county, deceased, shows that he contemplates removing from said county, and that he desires to resign his said trust
to another person, and that Nathan Wallis is a suitable person to take
said trust, and has signified his willingness to do so.
Wherefore, petitioner pray3 that he be relieved of said trust and that
the

same

be committed to the said Nathan Wallis.

George Wallis,
Guardian.

Order and citation.

Upon reading and considering the foregoing petition, it is ordered
Wallis, and Mary Jones and George Jones, nearest of kin

that Nathan

to Lizzie Jones and Henry Jones, minor children of William Jones,
deceased, be and appear at the next term of the Court of Ordinary for
said county, to be held on the first Monday in
next, to show cause,
if any they can, why George Wallis may not resign his guardianship
of said minors, and Nathan Wallis be appointed in his stead. And it
is further ordered, that a copy of the foregoing petition and of this
.order, be served personally upon said Nathan Wallis, Mary Jones and
George Jones, at least ten days before said next term of said Court.

This the

day of

,

H. W.

188—.

Bell,
Ordinary.

Order.

Georgia—Jackson County.
In the Court of Ordinary for said county, —— term, 18— :
appearing upon the application of George Wallis, for leave to
resign his guardianship of Lizzie Jones and Henry Jones, minor
children of William Jones, late of said county, deceased, that Nathan
Wallis, Mary Jones and George Jones, the nearest of kin to said

It
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minors, have been duly

notified, and

no cause

having been shown

why said George Wallace should not resign said trust ; and it
further appearing that Nathan Wallis, is willing to accept said trust
and is a suitable person for the same : It is ordered that said George
Wallis be discharged from said trust, upon his forthwith delivering all
property and paying all money held by him as such guardian, upon a
fair settlement of his accounts, to his successor. And it is further

ordered, that said Nathan Wallis be appointed in the stead of the said
George Wallis the guardian of said minors, and that letters of guardianship issue to said Nathan Wallis upon his taking and subscribing
the oath and giving the bond, with good security, as required by law,
the amount of which bond is hereby fixed at twenty thousand dollars.
H. W. Bell,
This
day of
18—.
,

Ordinary.

Code, 1873, Sec. 1849: Letters of dismission may be
granted by the Ordinary to any guardian upon his complying with the following provisions :
1. An

application in writing, setting forth his full discharge of the duties of his trust.
2. An examination of his accounts and vouchers by the
Ordinary, to verify the truth of the petition.
3. The publication of such application (once a week for
four weeks) in the public gazette where the legal notices
of the»Ordinary’s office are usually published.
4. The examination of any objections filed and the proof
to the Ordinary that the ward is of a;e.
Form of petition for

Georgia.—Jackson

discharge.

County.

To H. W. Bell,

Ordinary of said county:
petition of George Wallis show.s that his ward, Andrew Jones,
has arrived at age, and that petitioner has fully discharged the duties
of his trust. Wherefore petitioner prays that letters of dismission be
issued to him, discharging him from said trust.
And your petitioner
The

will

ever

pray, etc.

George

Wallis, Guardian.
Petitioner.

Order.

Upon reading and considering the within petition, ordered that
day

citation issue, and be published in terms of the law. This
of
H. W. Bell,
,
18- •

Ordinary.

GUARDIAN AND
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Citation.

Georgia—Jackson County.
To all whom it may concern :

George Wallis, guardian for Andrew Jones, applies to me for letters
of dismission from said guardianship, and I will pass upon his application on the
Monday in
next, at my office in Jefferson, said
county.
Given under my

hand and official signature, this

,

H.

Order

Georgia—Jackson

18—.
W. Bell,
Ordinary.

granting letters of dismission.

County.

In the Court of

Ordinary for said county,

term, 1881.

George Wallis having shown to the court, that he has fully discharged the duties of his trust, as guardian for Andrew Jones, and
that said Andrew Jones is of age: It is ordered by the court,kthat
letters of dismission from said guardianship issue to him in terms of
II. W. Bell,
the law.
day of
, 18—.
Ordinary.
Letters

Georgia—Jackson

of dismission.

County.
To

George Wallis, Greeting:

You, the said George Wallis, guardian of Andrew Jones, having

duly applied for letters of dismission from said guardianship, and
having satisfactorily shown to the court that said ward has’ arrived at
full age, and that you have completed said trust, by fully accounting
with and paying off said ward:
These are, therefore, to fully discharge you, said George Wallis,
and you are hereby forever discharged from the guardianship of the
said Andrew Jones.
Given under my
■{

seal

hand and seal of office,

Form of

,

18—.

petition for settlement of guardian’s accounts.

Georgia—Jackson

County.

To H. W.
The

day of

H. W. Bell,
Ordinary and ex-officio Cleik.

y

Bell, Ordinary for said county:

petition of Lizzie Jones shows that on the
day of
,
18—, Nathan Wallis, of said county, was, by the Ordinary of said
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and property of your
petitioner, and that said Nathan Wallis was duly qualified and took
possession of her estate, consisting of (here state in what), as will
appear by his returns, duly made and recorded in your office.
Your petitioner further shows that on the
day of
, 18—,
she arrived at age, and that since that time she has demanded, per"
sonally, of said Nathan Wallis, a settlement of his accounts, as guardian, as aforesaid, and a payment to her of whatever may be found due
county, appointed the guardian of the person

on

such settlement.

Petitioner further shows that said Nathan Wallis,

guardian as aforemade, refused and still refuses to
submit to a settlement of his accounts, as aforesaid, and to pay over
to petitioner her estate, wherefore, petitioner prays an order requiring
the said Nathan Wallis, guardian as aforesaid, to appear before the
Court of Ordinary for said county, to he held on the first Monday in
next, then and there to submit to a settlement of his accounts.
said, at the time said demand

was

John Gray,
Petitioner’s Attorney.

Form

of order

ou

foregoing petition.

Upon reading the foregoing petition, it is ordered that Nathan
Wajlis, guardian for Lizzie Jones, be, and he is hereby required, to
appear at the next regular term of the Court of Ordinary for said
county, to be held on the first Monday in
next, then and there to
submit to a settlement of his accounts, as such guardian. And it is
further ordered that a copy of this petition and of this order be
served personally upon said Nathan Wallis, guardian as aforesaid, at
least ten days before the said first Monday in
next. This, the
H. W. Bbll,
day of
18—,
,

Ordinary.
Form

of judgment.

Lizzie Jones

Application for settlement, etc.,

VS.

Nathan

It

Wallis, Guardian, etc.

appearing to the court,

term, 188—.

the petition of the said Lizzie Jones,
duly notified to. appear before this court
and submit to a settlement of his accounts, as guardian for said Lizzie
Jones; and it further appearing, upon examining all the returns and
accounts of said Nathan Wallis, guardian as aforesaid, and after
hearing all the evidence produced by the parties, that said Nathan
that said Nathan Wallis

Wallis received for and

upon

was

on

account of his said ward the

sum

of

dollars, that he has disbursed on account of said ward and said
guardianship the sum of
dollars, and that there is yet due by said

GUARDIAN AND

Nathan

Wallis, guardian

as
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aforesaid, to said Lizzie Jones, the

sum

dollars.

of

It is,
Jones

therefore, ordered and adjudged by the court, that said .Lizzie
from the said Nathan Wallis the sum of
dollars,

recover

and the further

sum

of

Judgment signed this

dollars and

day of

cents, costs.
,

188-.
H.'W. Bell,
Ordinary.

Note.—If execution issue upon

judgment, like the foregoing, it
ordinary form, directed “ To all and singular the
Sheriffs of said State and their lawful deputies;” and should bear test:
Witness, the Hon. H. W. Bell, Ordinary for said county, this, the
H. W. Bell,
day of
188-.

should be in the
“

,

“

Ordinary and ex-officio Clerk.”
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Sec. 4009: Any person restrained of
liberty, under any pretext whatever, in this State, or
any person alleging that another, in whom, for any cause, '
he is interested, is restrained of his liberty, or kept illegally
from the custody of the applicant, may sue out a writ of
habeas corpus to enquire into the legality of such restraint,
and this writ shall not be suspended. See Art. 1, Par.
XI., Cons. 1877 ; 47 Ga. 391.
Code, 1873, Sec. 4010: The application for the writ of
habeas corpus, shall be by petition, in writing, signed by
the applicant, his attorney or agent, or some other person
in his behalf, and shall state :
1. The name or description of the person whose liberty
Code of 1873,

his

is restrained.
2. The person

restraining, the mode of restraint, and
place of detention, as nearly as practicable.
3. The cause or pretense of such restraint, and if under
pretext of legal process, a copy of such process, if within
the power of the applicant, must be annexed to the
petition.
4. A distinct averment of the alleged illegality in the
restraint, or other reason why the writ of habeas corpus is
sought.
5. A prayer for the writ of habeas corpus.
Code, 1873, Sec. 4011: Such petition must be verified
by the oath of the applicant, or some other person in hisbehalf, etc.

the

HABEAS
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of application for the writ.

County.

To the Hon. H. W. Bell,

Ordinary for said county:

The petition of Charles Low shows that he is the father

of

a

certain

and that, as the
her person; that
Mary Camp, of said county, has the custody of the said child,

name is Lizzie Low,
father of said child, he is entitled to the custody of

girl child, five
one

years

old, whose

and

keeps her confined on the premises and at the residence of her,
Mary Camp, under the pretense that petitioner committed
said child to her, to be by her controlled, reared and educated till she,
the said child, should arrive at the age of eighteen years.
Your petitioner alleges that the detention of the said child” by the said Mary
Camp is illegal, as your petitioner never committed the custody of the
said child to the said Mary Camp any longer than it was in accord with
his wishes for her to remain with the said Mary, and that he now desires to assume the custody, maintenance and education of the said
child, which the said Mary Camp denies to your petitioner.
Wherefore, he prays your Honor to issue the writ of habeas corpus,
requiring the said Mary Camp to bring the said Lizzie Low before you
at such time and place as you may direct, that what is right and lawful may be done in the premises.
Charles Mason,
the said

Petitioner’s

Attorney.

Georgia—Jackson County.
Charles Low

comes

before the

the statements contained in the

undersigned, and, on oath, says that
foregoing petition are true.
Charles Low.

Sworn to and subscribed before me,
this
■, 1880.
day of
H. W.

Bell,
Ordinary.

Note —Pleader should avail himself of all

tion,

grounds of illegal deten-

62 Ga., 598.
Form

of writ.
*

Georgia—Jackson

County.
To

You

Mary Camp

:

hereby commanded to produce the body of Lizzie Low,
alleged on the sworn petition of Charles Low to be illegally detained
by you, together with the cause of such detention, before me, on the
are
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day of June next, at ray office in Jefferson, at 10 o’clock a. m.,
disposed of as the law directs.
Given under rny hand and official signature^ this 1st day of June,

11th

then and there to be

H. W. Bell,
Oidinary.

1880.

Code, 1873, §4014: The return day of such writ shall
always be within twenty days after the presentation of the
petition therefor.
Code, 1873, §4015: Any officer authorized to make return of any process, or any other citizen may serve the
writ, by delivering a copy thereof to the person to whom
the writ issues, or by leaving a copy at the house, jail, or
other place in which the party in whose behalf the writ
issues is detained.
The entry of such officer, or the affidavit of such citizen, shall be sufficient evidence of service.
The person serving the writ shall exhibit the original if requried to do so.
Form, of entry by officer.
Served the within writ by

personally (or by leaving
where said Lizzie Low is

delivering a copy thereof to Mary Camp,
thereof at the house of Mary Camp,
detained.) This June 2d, 1880.
a copy

John

Williams,
Deputy Sheriff.

Form

Georgia—Jackson
William Grant

of entry by citizen.

County.

before the undersigned, and on oath says,
day of June, inst., he served the defendant, Mary
Camp, with a copy of the within writ, personally (or by leaving a
copy thereof at the house of the said Mary Camp, where said Lizzie
Low is detained.)
William Grant.

that

on

comes

the 2d

Sworn to and subscribed before
•, 1880:
day of
H. \V.

me,

*Bell,
Ordinary.

Code of
has

reason

1873, 4016
to

:
If the party applying for the writ
apprehend that the party detaining or holding

HABEAS CORPUS.
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the other in

custody, frill remove hitn or her beyond the
conceal him or her from the offimake affidavit to that effect, the
Judge granting the writ shall at the same time issue his
precept, directed to the Sheriff, Deputy Sheriff, coroner, or
any lawful constable of the county, requiring them to search
for and arrest the body of the person detained, and bring
him or her before such Judge to be disposed of as he may
limits Of the county, or
cers of the law, and will

direct.
Form of
Georgia—Jackson
Charles Low

affidavit.

County.

before the undersigned, and on oath says, that
apprehend that Mary Camp will remove the said Lizzie Low beyond the limits of said county, or conceal her from the
officers of the law, unless the body of the said Lizzie be arrested to
be brought before the Court.
Charles Low.
he has

comes

reason to

Sworn

to

and subscribed before me,

day of

■,

1880.

H. W. Bell,
Ordinary.

Form
Georgia—Jackson
To the Sheriff,

of writ.

County.

Deputy Sheriff, coroner,
said

county:

or any

lawful constable of

.

Charles Low, the applicant for the foregoing writ of habeas corpus,
having made oath in terms of the law, that he has reason to apprehend that Mary Camp will remove Lizzie Low beyond the limits of the
county of Tackson, or conceal her from the officers of the law, you
are hereby commanded to search for and arrest the body of the said
Lizzie Low, and bring her before me to be disposed of according to
law.
Herein fail not. Given under my hand and official signature,
this June 1st,

1880.

H. W. Bell,
Or linary.

Every return to a writ of habeas corpus shall be made
Code, 1873, §4018.
In every case where the detention is justified under legal

under oath.
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process, such legal process shall be pr&duced and submitted
to the Judge at the hearing of the return.
Code, 1873,

§4019.
Form

Charles Low

I

vs.

Mary Camp.

of return to writ.

Habeas corpus,

before H. 'V. Bell, Ordinary for Jackson

county.

the writ of habeas corpus, directed to Mary Camp, in
the above stated case, respondent says that applicant, Charles Low,
In

answer to

delivered the said Lizzie Low to this respondent when only a few days
old, in consideration that this respondent would supply the care and
attention of a mother to said child, who is a niece of said respondent,
and educate and maintain her until she arrived at the age of eighteen
years.

Respondent alleges that she has faithfully given all

necessary care

and attention to said Lizzie since she received her into

ljer family, and
is both able and willing to provide and care for her and educate her as
she stipulated with plaintiff to do when the said Lizzie was delivered to
her.
Respondent admits the custody of the said Lizzie Low, and pro-,
duces her body before the Court, to be disposed of according to law.
James Stubbs,
Respondent's Attorney.
Georgia—Jackson

Mary Camp

County.

before the undersigned, and
foregoing return
knowledge and belief.
comes

the statements contained in the
of her

Sworn to and subscribed before

on

oath,

says

that

are true, to the best
Mary Camp.

me.

H. W. Bell',
Ordinary.

June 4th, 1880.
Farm

ofjudgment.

Charles Low
VS,

Habeas

Corpus, Etc.

Mary Camp.

Upon hearing the evidence in the above stated case, it is considered,
adjudged by the Court, that the custody of Lizzie Low,
-be, and the same is hereby, awarded to the respondent, Mary Camp.
And it is further considered, ordered and adjudged that the applicant, Charles Low, pay the costs of this proceeding. This, June
H. W. Bell,
11th, 1880.
ordered and

Ordinary.

In all writs of habeas corpus sued out on account of
detention of a wife or child, the Court, on hearing all

the.
the
facts, may exercise its discretion as to whom the custody of
such wife or child shall be given, and shall have power to

*
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give such custody of a'child to a third person. Code, 1873,
§4024; 59 Ga., 555.
Judgments on habeas corpus are, in this State, subject
to review ; by writ of error, if rendered by the Judge of
the Superior Court, by certiorari, if rendered by the Ordinary.” Extract from body of decision, 02 Ga., 603.
“

Another form,

of petition.

Georgia—Jackson County.
To the Hon. H. W.

Bell, Ordinary of said county:

The

petition of James Shaw shows that he is illegally restrained of
his liberty by being confined in the common jail of said county by
Thomas McElhannon, Sheriff and jailer of Slid county, by virtue of a
bench warrant, from which it appears that an indictment was found
against your petitioner, at the last term of the Superior Court for said
county, for the offense of assault and battery (a copy of which warrant is hereto

attached.)

Your

petitioner further shows, that he has tendered to said Thomas
McElhannon, Sheriff and jailer as aforesaid, and now offers to give
bail in the

sum

of five hundred dollars for his appearance to answer

said charge, which said

Tuomas McElhanpon, Sheriff and jailer

as

aforesaid, refuses to receive, and still holds your petitioner in close
confinement, requiring bail in the sum of one thousand dollars
Petitioner

avers

that the bail

required by said Thomas McElhannon,

Sheriff and

jailer as aforesaid, is excessive ; that the bail tendered by
your petitioner is reasonable and sufficient in such a case "as that
pending against him.
Wherefore, he alleges that his restraint is illegal, and prays your
Honor to issue the writ of habeas corpus directed to the said Thomas
McElhannon, Sheriff and jailer as aforesaid, requiring him to bring
your petitioner before your Honor, at such, time and place as your
Honor may direct, that what is right and lawful may be done in the
Charles Mason,
premises.
Petitioner’s Attorney.

Note.—A verification of the statements contained in the

petition
made, and a copy of the warrant attached, if within the
power of the applicant.
Suggestions as to forms for subsequent proceedings have already
should be

been made.

When

party shall not be discharged
§4023; 59 Ga., 523.
a

:

See Code, 1873,

15S

EXEMPTIONS.
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<v

V* HOMESTEADS and exemptions.
C
.«> "*■
V
A-»

,

V'-

->*•

..I-"

^'livery jjer^bn seejqs^ the benefit of exemptions provided
in

the J3C* Article of

the Constitution of this State, shall

apply by pqtitioh, in writing; signed by the applicant, to
O^^wfary of the cpiinty 'iti which he resides, or in

•the'

__

wlfio-lf minor

bene^hfiaties resid^, 'where • the application is
•made for their ben^f^gtatin^ for who in the exemption is
claimed, if bwtlfe headjo%*a family -stating the names and

ages of thd*ramily
of m;«or

jjflbby a.guardian or trustee of a family
cl>ild£<?if, statfhgj»hc names'and-ages of the minor

children ;

.if by»er fqry&tiy aged or infirm ’person, stating
of'the person*;gji<J fhe_ character.of the infirmity, and if hy>a pei'soj^-fiavhig the care and support of
dependent fematepy^tating T>he names and*rges of the female’s^ and Iuqw dcpoo^St, and^ stating oRt of what and
Wliose properly exceptions ard claimed, and said petition
the age

must.bfe
\ccomp5nfed with.£ schedule containing a minute
artd-aoeur^td description of all real and personal property '

belonging to the person from-whose estate the exemption is
so that persons interested may know exactly what
exempted, and what not, and also with a list of his or her
creditors, and their post-otiice if known, which mnst be
sworn to by the applicant or his agent.
For a failure to
comply with these requirements, either in the original petition or the amended petition, amendment being allowed
at any time prior to the final proceedings before the Ordinary, the Ordinary shall dismiss the petition.
See Acts
1878-9, page 99. Acts 1876, page 48.

tq>b"e made,

No re.—The proceedings shall be in all respects the s ime as the fore
going whenever any party may desire to supplement his exemptions
Acts 1878-9, page 100.
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for exemption of realty and personally.

County.

To the

'

Ordinary of said county:

\

petition of George Long, a resident of said countyv shows that
a family consisting of himself, his wife, Mary Long,
35 years old the 1st day of October, 1880;-and. four children, to-Wit t
James Long, 15 years old the 10th day oT'Atigust, 1880 ; John Long,
13 years old the 1st day of April, 1880k; Martha Long, 11 years, old
the 8th day of February, 1880, and Mary‘: Enlhg, 9 years o.ld the 35th
day of July, 1880 ; and that he desires under thesCopstitutibn. of Georgia and the statutes in reference' thereto, to h'ave.'laid off'and set
apart as a homestead for the use of said family, on or out.of five hundred acres of land, the property of'petftion.er, situated in said county,
and bounded on the north by lands of A. B;>; on the south by lands
of C. D ; on the east by lands of E,.F..>;and-»on the west by lands of
G. H. ; containing
acres, morfe'lor, less, a portion or the whole
of said five hundred acres of land.not to exeeedjn vatue one thousanddollars.
Petitioner also desires to have exbmjjted and set apart the
personal property embraced in schedule “A,” hereunto attached, to
which reference is made as a part of tliis,:Ivis petition. Said schedule
contains a minute and accurate diescription* of-all the personal property belonging to your petitioner. ~ Schedule ‘‘B,” hereto attached,
contains a correct list of the names and post-offices of the creditors of
petitioner.
Your petitioner prays that an ordbr may issue to the Count y Surveyor ef said county (if none to some other surveyor.) requiring him
to lay off and make a plat of a homestead for said family out of and
from said five hundred acres of land, and make return thereof in accordance with law.
Your petitioner asks that the usual notice in
such caSes may issue and be pubiished as required by law, arid-your
George Long,
petitioner will ever pray.
The

he is the head of

,

.

Petitioner.,

John Gray,
Petitioner's Attorney.

Schedule of all the property
of

belonging to George Long at the time
making the foregoing application for homestead and exemption :

Realty.—Five hundred acres of land, more or less,
given in the foregoing petition.

a

full description

of which is

Schedule “A.’’
One top buggy,

Personalty.

Hodgson make, slightly

for same, value
One sorrel horse, seven years old
One black horse mule, eight years

worn,

and harness
$100 00
100 00

old

100 00

160
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One two liorse wagon, ami harness for same, Winburn make..
One red, no horned cow, five years old, and calf of same

25 00

10 00

sandy colored sow, and six pigs of same
One white sow, and four pigs of same
One

One lot of

$ 50 00

10 00

farming implements, consisting of two turning
and stocks for same, $4.00; two scooter

shovel plows,

plows, and stocks for same, $2.00’; four weeding hoes,
$3 00; two pairs plow-gear, $4.00; two plow swing-trees,
$1.00; two poll axes, $2.00; one iron tooth rake, $1.00;

grubbing hoe, $1.00; one grindstone, $1.00. ! All
$22.00
aggregate value of.....
One lot of household and kitchen furniture, consisting of two
feather beds, $20 00; two cotton mattresses', $10 00; one
p'oplar bedstead, $10.00; one pine bedstead, $4.00; two
'pairs all 'wool blankets, $10.00^ four pairs cotton sheets,
■$4.00; four common cotton quilts, $10.Q0; one common
bureau (oak imitation) $10.00; one pine dining table,
$2.00; one set common split.bottoto chairs, $4,00;' one
cooking stove, "Iron King” make, No. 7, and utensils for
same, $15.00;' 6ne kitchen table, pine, $T;-one wash pot,
$103 00
$3.00. Aggregating
one

of the

,

1

Schedule “B.”
List of Creditors.

Post-office.

J. C. Whitehead,.
D. R. Lyle.
G. Jacobs

..

..Mulberry, Ga.
.Athens, Ga.

.

T.
P. P. Lawshe....•A

Jefferson, Ga.

...

Gainesville, Ga.

*

Georgia—Jackson County.
In person, comes

before the. undersigned, George Long, who,

on

oath, says that the statements contained in the foregoing petition are
true; that the schedule contains a minute and accurate description of
all the real and personal property owned by applicant, and that the
list of creditors thereto attached is complete, and their post offices
correctly given, so far as they are known to applicant.
George Long.

Sworn, to and subscribed before

day of

,

1881.

me,

H. W. Bell,
Ordinary.

Note.—As to the effect of failing to disclose all the personal property, including money, stocks, bonds, etc., see Code, 1873, §2005.
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Entry by Ordinary.
Filed in office,

day of

H. W. Bell,
Ordinary.

18—.

,

Note.—Where the Ordinary applies for exemption, or where he is
disqualified from presiding from interest or relationship, application
should he filed with the Clerk of the Superior Court of his county,
who shall receive said application, and proceed to set apart said homestead in the same, manner as now provided hy law for Ordinaries in
this State,
ai£d receive the same fees. 'Code, 1873, §2016; Acts, 1874,
p. 82; Acts, 18*15, p. 21. *

County'Stir’

Order to.
See

Surveyor.’

to some other

Code, 1873, §
*
i

•

i

F/wam.
Form:
of-order.

.

Georgia—Jaeks?rit’&uh«jV^

v

v

*

' Office of, the O&itaARY of said
To.
of s^id county :
are hereby- required to-frnter on
(j\e lands.ojE George Long) lyi^g1
v

You

y

J^tnds^^^q^,^2§h'ift^i§urVeyor

county, adjoining lhncte of
£iTconaming five hundred
less'! ahd lay off for ^ h'oitiestead for said George Long;
and his family, either the whole, 'o.r'so "much of said tract of land as
will not 'exceed in value the sum’ of
: dollars, (the sum expressed
in said

acres, more or

should

be

the

difference

between

sixteen

hundred

dollars

and

the value of the

personalty' embraced (in the schedule) and make a
plat thereof. And you are further' ordered to
return .thereof,
and the value of the land so platted for homestead, under oath, to my
office, on or by the,
day ’ of
, 18—.
,This,
day of —,'
''
*
18—.
H. W. Bell,
A / *
'
.

’

'

'

'

■»

'

.

f

x

Ordinary.

Note.—Notice under section 2CQ6 of the
of T873, shall be
published in the gazette, /vyhere the orders of said Ordinaries are usually published, not more than twice.~
•,'
’
The blanks are to be so filled that all persons may'know the tinie
for action by the Ordinary, which time shall not be less than twenty,
nor more than thirty, days froin .the datejef*tKe or&er of the Ordinary
to the Surveyor.
Acts, 1876, p. 49.
.

Form of notice.

Georgia—Jackson

County.
George Long has applied for exemption of personalty, and setting
apart and valuation of homestead, and I will pass upon the same at
o’clock —, on the —— day of
, 18—, at my office.

—

H. W. Bell,
Ordinary.
ii
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Entry to be made on petition.

published, and written notices mailed to G. Jacobs and P.
required by law. This,
day of
, 18—.

F. Lawshe,' as

H. W. Bell,
Ordinary.

Note.—In addition to the foregoing, the applicant or his agent shall
give notice in writing of the filing of such application, and of the day
of hearing 'the same, to each of his creditors residing in the county,
at least five days before the hearing, which notice shall be served personally, or by leaving a copy at the residence or house of business of
his creditor, and the fact of such notice shall be verified by oath of
the applicant or his agent. Acts, 1876, p. 48.
Notice to creditor.

Georgia—Jackson County.
To John C. Whitehead:
You

are

hereby notified that I have filed with the Ordinary of said

county my application for homestead and exemption, which application will be heard by said Ordinary -at the court-house in Jefferson,
in said county, on the 15th day of June, 1881.
George Long.
Oath

Georgia—Jackson

of service of notice.

County.

Personally, came before the undersigned, George Long, who, upon
oath, says that he has given notice in writing, personally, to John C.
Whitehead and D. R.

Lyle, of the filing of his application for homethat

stead and exemption, and of the day of hearing the same, and
said notices were served by him on the 9th day of June, 1881. '

George Long.
Sworn to and subscribed before me,

day

,

18 —

H. W. Bell,
Ordinary.

Said

applicant shall, also, notify creditors residing out of
preparing written notices
of hearing, which notice
shall be delivered by him to the Ordinary, with stamped
envelopes, and shall be by said Ordinary directed and mailed
the county of his application, by
of his application, and the day
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to said persons so residing out of said county, if
of such creditors be known to the petitioner, at

the resident
least fifteen
days before the day of hearing. Acts, 1876, pp. 48 and 49.
In all cases, the return of the surveyor, as required by
law, shall be made to the Ordinary at least five days before
the time appointed for passing upon the application for ex.
emption, in which he shall state on oath the value of the
realty platted by him for exemption. Acts, 1878-9, page 100.
-Form

Georgia—Jackson

of surveyor’s return.

County.

Personally came before the undersigned, James Johnson, County
Surveyor of Jackson County, who upon oath says that in pursuance
of an order directed to him by the Ordinary of said county, he did on
the
day of
18—, out of and from the lands described in said
order, lay off and plat for George Long and his family a homestead of
,

acres

of the value of

dollars,

hereto attached.

Sworn to and subscribed before me,

day of

,

18—.

a

correct plat of which is
James Johnson,
County Surveyor.

H. W. Bell,
Ordinary.

OBJECTIONS,. WHEN AND HOW MADE.

Should any creditor of the applicant desire to object to
said schedule for want of sufficiency and fullness, or for

fraud .of any

kind, or to dispute the valuation of said personalty, or the* propriety of the survey for the value of
of the premises so platted as a homestead, he shall, at said
time and place of meeting, specify the same in writing.
Code 1873, §2010.
It shall be a valid ground of objection to the propriety
of any survey, that the same has been so made as to unjustly and needlessly injure the value of any land left unexempted, by a disregard of the location and shape of the
entire tract.
Acts, 1878-9, page 100.

.

lf>4
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Geobgia—Jackson

of objection.

County.
To the

Ordinary of said county;

petitioner, who is a creditor of George Long, disputes the propriety of the survey of the homestead of the said George Long, made
by James Johnson, the surveyor thereof, and alleges that said survey
has been s<) made as to unjustly and needlessly injure the value of the
remainder of the land not exempted in this, (here state in what respect
the survey is injurious to remainder of land,) and that the value
placed on the land platted for a homestead for the said George Long
is less by two hundred dollars than the actual value thereof.
Petitioner also disputes the valuation of the personal property embraced in the schedule of the said George Long, and alleges that said
personal property is worth much more than the value placed upon it
by the applicant, said George Long, to-wit: one hundred dollars more.
Petitioner further objects to said schedule for want of sufficiency
and fullness in this, (here state in what respect the schedule is not
sufficient and full.)
Wherefore petitioner prays the appointment of three disinterested
appraisers to examine into the matters herein set forth, value said
property, and make return under oath in accordance with law.
The

•

John C. Whitehead,
Petitioner.

John Gray,
Petitioner’s Attorney.

Upon objection being made, unless the applicant shall
alter said schedule or plat, or both, as to remove said objection, said Ordinary shall appoint three disinterested appraisers to examine the property concerning which the objections are made, and to value the same, and on their return (which shall be made under oath,) if either be found
to be too large, or other objections be sustained, such alterations shall be made in such schedule, and in such plat, as
the Ordinary may deem proper, etc., and then and there
approve said schedule and said plat, and hand the same to
the Clerk of the Superior Court of his county, who shall record the same as required by law :
Provided, that either
party dissatisfied with the judgment shall have the right to
enter an appeal under the rules
regulating appeals from
the Court of Ordinary. See Code, 1873, §2011.
so

.
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Appointment of appraisers.
Georgia—Jackson
To William

County.
Smith, Andrew Stiles and James Wilson:

Objection having been made by John C. Whitehead, a creditor of
George Long, to the survey of a homestead of realty for said George
Long, and to the sufficiency and fullness of the schedule of the personal
property attached to the application of said George Long, for homestead and exemption and the value of said homestead and personalty:
You are, therefore, hereby appointed to examine into the propriety of
said survey, and the value of the realty claimed as a homestead, and
the sufficiency and fullness of the schedule, and the value of the property therein embraced, and report thereon to me on the — day of
188—. Given und-r my hand and official signature, the
day of
,

18—

H. W. Bei.l,
Ordinary.
Return

of appraisers.

We, the undersigned, appointed as appraisers in the matter of George
Long, applicant for homestead and exemption, report as follows:
1st. We find the value of the realty to be $1,000.00.
2d. We find the
value of the personalty to be $600.00.
We further find no impropriety
in the survey, and that the schedule filed in said case is sufficient and
full.
William Smith,
Andrew

Stiles,

James Wilson.
Sworn to and subscribed before me,

day of

,

18—.

H. W. Bell.
Ordinary.

Indorsement of the
41

Approved, this

Ordinary
day of

the schedule and upon the plat:
H. W. Bell,
18—.

upon
,

Ordinary.

Note.—When

approved the Ordinary shall hand the same to the
Superior Court of his county, who shall record the same
and indorse thereon: “Recorded this,
day of
, 18—,” and
sign the same officially.
Code of 1873, section 2009.

Clerk of the

If the applicant seeks to have an exemption set apart out
of town property, exceeding in value the amount of exemption which he claims, and to which he may be entitled in

realty to complete his legal exemption, and it cannot be di-
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give an exemption of that value, the Ordinary
ord.er that, should said property (describing the
same,) be thereafter sold by virtue of any order, judgment
or decree of any Court in this State, so much of the proceeds of such sale as may be necessary to make up, when
added to his other exempted property, if any, the full amount
of the exemptions allowed by this Act, shall be, by the officer making sale, paid over to the Ordinary, to be invested
by some proper person, appointed by the Ordinary, in property selected by the applicant, which said property shall
constitute the exemption of said applicant,or a part thereof,
as the case may be, when said order and the deed of re-in•vestment shall have been recorded by the Clerk of the Superior Court. Acts of 1S78-9, pp. 99, 100.
vided

so as

to

may pass an

Form, under the foregoing

Georgia—Tackson

County.

To H. W. Bell,

The

provision.

Ordinary of said county:

petition of James Duke, a resident of said county, shows that he
is the head of a family consisting of himself, his wife Mary, aged 40
years, June 15, 1860; his daughter Martha, aged 18, May 1, 1880, and
his son John, aged 15 years, April 18, 1880; and that he desires under
the Constitution of the State of Georgia, and the statutes in pursuance
thereof, to have set apart and exempted for the use of said family, the
personal property embraced in schedule hereto attached, which scliedule embraces all the personal property of applicant.
Tour petitioner avers that he is the owner of said personal property,
and that said personal property is of the aggregate value of four hundied dollars. Your petitioner further shows, that he is the owner of
a store-house (or dwelling-house as the case
may be) and lot, situated
in the tow-n of Jefferson, in said county, on the corner of Washington
and Lee streets, of the value of two thousand dollars, which realty cannot be so divided, as, together with the personalty embraced in said
schedule, to give to your petitioner a further exemption of twelve hundred dollars, to which
he_will under law be entitled, after having set
apart and exempted the personal property embraced in said schedule.
Your petitioner prays an order directing that should said realty be
hereafter sold, by virtue of any order, judgment or decree of any
Court of this State, so much of the proceeds of such sale as
may be
necessary to make up, when added to the personalty embraced in said
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schedule, the full amount of the exemption allowed by law, shall be by
the officer making said sale, paid over to the Ordinary of said county,
to be invested by some proper person appointed by said Ordinary, in
property selected by your petitioner. And the property so selected,
together with the personal property embraced in said schedule, be set
apart and exempted for the use and benefit of said family.
James

Duke,
Petitioner.

John Gray,
Petitioner’s

Attorney.

Note.—Schedule of property, list of creditors and their post offices,
verification, notice to creditors and after proceedings, except survey,
should be the

same as

in

ordinary applications.
Form

“

Approved,

as

of order.

to the personal property embraced in the schedule of

James Duke, applicant for exemption,

filed in my office on the
day of
18—. And it is hereby ordered that should the real property described in the said petition of James Duke, be hereafter sold by
virtue of any order, judgment or decree of any Court in this State, the
sum of twelve hundred dollars, be paid over to the Ordinary of said
county by the officer making said sale to be re-invested according to
H. W. Bell,
law,
day of
18—.
Ordinary.

Order for re-investment.
It

appearing that the real property described in the application of
filed in the office of the Ordinary of said
county, on the
day of
18—, was, on the first Tuesday of
,
18—, duly sold by J. S. Hunter, Sheriff of said county, by virtue of a
fi. fa. issued from the Superior Court of said county, in favor of John
Doe against James Duke, and that the sum of twelve hundred dollars
arising from said sale has, by said J. S. Hunter, Sheriff as aforesaid,
been paid over to me as Ordinary of said county, in pursuance of an
order granted by the Ordinary of said county on the
day of
18—, to be re-invested according to law; and that said James Duke has,
in accordance with the law, selected for a re-investment of said sum
the following property, to-wit: (here describe the property) It is
hereby ordered that Willis Green be, and he is hereby, appointed to
make said re-investment in terms of the statute.
This
day of
H. W. Bell,
188—.
James Duke for exemption,

,

Ordinary.

Note.—For form of conveyance
“Deeds.”

under foregoing order,

see

title
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PEOPERTY, HOW SOLD.

wife, if any, shall jointly
property so exempted, whether real or personal,
be sold for reinvestment, the application must be made

Whenever the debtor and his
desire the
to

to the

Judge of the Superior Court of the county where
or the property is situated, unless such
judge is disqualified, when application may be made to the
Judge of the Superior Court of an adjourning circuit, for
the sale thereof, and the judge may, upon proper showing,
either in term or vacation, order a sale of the property,
and the proceeds shall be reinvested on the same uses.
The sale shall operate to pass to the purchaser the entire
interest and title of the beneficiaries in the exempted property, and also the entire interest and title owned before the
exemption was made by the party out of whose estate the
property was so exempted. The purchaser shall receive
the property and hold the same, as to all liens thereon,
against the original debtor, with the same exemption therefrom, and for the same length of time as was allowed to
said original debtor before such sale; and by consent of all
lien creditors, the liens of such creditors may be by such
order divested and transferred to such newly acquired
the debtor resides

property.
A trustee

guardian of minor children for whose beneapply for an order of
but all persons interested shall be parties to the proceeding.
Said judge shall
order the entire proceedings recorded on the miuutes by
the Clerk of the Superior Court, of the county in which
the parties applying for the order of sale reside, and where
land is sold, in the county where the land is situated. And
said judge shall have all the power of a chancellor to proor

fit property has been exempted, may
sale under the foregoing provisions ;

vide the

aforesaid.

means

The

the sale of any
the Constitution

and mode of

sale and reinvestment

as

provisions of this section shall apply to
homestead or exemption set apart under
of 1868. Acts, 1878-9, pages 100 and 101.

HOMESTEADS AND

Form

County.
,

Judge of the Superior Courts of the

cuit, exercising jurisdiction in Chancery
The

petition of
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of application under preceding section.

Georgia—Jackson
To the Hon.

EXEMPTIONS.

•,

Cir-

:

of the county and State aforesaid, (whoever

it may be, the head of a family, guardian, or next friend,) shows that a
homestead exemption of realty and personalty (or of either) was duly
•, as head of a
famapart by the Ordinary of said county to
ily (widow, or guardian of minor children,) consisting of (here set out

set

whole

family, giving names and ages,) as will appear more fully by

attached, and made part of
petition, (if any changes by majority of child or children, or marriage, death or otherwise, inseit here,) that the home on the realty of
said homestead is a small, rude and dilapidated shanty, and unfit for
occupation, and your petitioner has been compelled to rent a house
on other and different lands, for use and occupation of said family ;
that by reason of the wdrn and unproductive condition of said lands,
a simple support without assistance from other sources cannot be secured for said family ; that the said property cannot be improved
and enriched by reason of the want of means, and being located dis*
tant and removed from all church and school privileges, the minor
children, cestui que trusts, lose the advantages of an education (or set
out any other good cause as inducement for change of property.)
Your petitioner further shows that said homestead can be sold to
one
■, far in excess of its intrinsic value, to-wit: for the sum of
reference to record of homestead hereto
this

dollars, one-half cash and the balance in two annual installments,
with

interest, (or whatever the offer or contract may be, set out.)

Your

petitioner is advised, and believes, for the reasons assigned, it
interest that the homestead should be sold and the
proceeds reinvested (here state where the investment is to be made
and in what.) Your petitioner states that a selection (here describe
property and locality, or, if no selection made, state the reason,) for
reinvestment suited to the condition and requirements of said cestui
que trusts, and therefore urges upon your Honor the unmistakable
propriety of granting an order for the sa'e of said homestead, in
would be for every

which disinterested citizens of said

county, of sound judgment and
fully acquainted with- said homestead land, concur, as will appear by
their certificate. hereto attached.
Wherefore, your petitioner prays
your Honor to grant an order for the sale of said land and personalty
(or either) under the terms set forth aforesaid, and the payment be
made and the notes given to some fit person as trustee, (or if only a
widow or other person making application, pray that A. B. be appointed receiver for the purpose of sale and reinvestment,) and that the
proceeds of said sale be reinvested in (here describe property,) or
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held

subject to the further order of your Honor, and that your Honor
and further order as may seem meet and proper
C. B.,

will grant such jother
in the premises.

Attorney’s Petitioner,
or A. B.,
Petitioner.

If the

petitioner has a wife, it is necessary for her to join
application, and her name should be inserted.
Acts, 1878-9, page 101:
Sec. YI. Any debtor may, except as to wearing apparel,

in the

and three hundred dollars worth of household and kitchen

furniture, and provisions, waive or renounce his right to the
benefit of the

exemptions provided for by the Constitution
by a waiver, either general or specific, in writing, simply stating that he. does so waive or renounce such right, which waiver may be stated in the contract of indebtedness, or contemporaneously therewith, or
subsequently thereto, in a separate paper.
Sec. YII. In case of such waiver, and the levy of an
execution by an officer of this SMe, it shall be the right pf
the debtor and his wife, if he has any, to select and set
apart, as free from levy and sale, three hundred dollars’
and laws of this State,

worth of household and kitchen furniture and

provisions.
If, when such selection is made, the plaintiff in fi.fa. is of
opinion that said property is of greater value than three
hundred

dollars, he may indemnify the officer, and require
proceed with the levy upon some part of said property, or all, if it be incapable of division ; and it shall then
be the right of the debtor or his wife, if any, to make and
deliver to the levying officer an affidavit, stating substantially, that the property selected is not of greater value
than three hundred dollars; said levy and affidavit shall
then be returned to the next term of the Su perior Court
of the county of the residence of the debtor, to be tried as
cases of
illegality, the only issue being the value of the
property selected. And the jury may find generally for the
defendant in fi. fa., when the levy shall be dismis.-ed, or
him to
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find specifically what portion of said pronerty is
dollars, which shall be exempted, and the balance shall be sold: Provided, that the
jury, or other tribunal trying the issue made by the levy
and affidavit, may assess damages, not exceeding twenty-five
may

of the value of three hundred

per
the

cent, of the value of the property levied upon against
plaintiff in execution, for any levy made not in good

faith for the collection of the
pose

execution, but for the

pur-

of harrassing the debtor.
Indemnifying bond.

Georgia—Jackson

County.

John Doe

1 Fi.fa. issued from Justice’s Court, 245tli District
'
G. -M and levied upon the property of defendant
VS.
f in fi. fa. by E. F., Constable, and property
Richard Roe. J
claimed as exempt from levy and sale.
We, John Doe, principal, and William Doe, security, hereby acknowledge ourselves jointly and severally held and bound unto E, F.,
Constable, aforesaid, in the full amount of whatever damages may be
recovered of said E. F. by reason of his proceeding to sell the property levied upon as aforesaid, for which amount we bind ourselves, our
heirs, executors and administrators, firmly by these presents.
Witness our hands and seals, May 16th, 1880.
John Doe.
[L. S]
William; Doe.
[l. s.],

Form of affidavit to prevent
Georgia—Jackson

sale.

County.'

John Doe

] Fi. fa. issued from Justice’s Court 245th District
G. M., and levied upon property of defendant
vs
y in fi. fa., by E. F., Constable,
and property
Richard Roe.
J
claimed as exempt from levy and sale.
Personally appeared before me Richard Roe, (or Mary Roe, wife of
Richard Roe,) who upon oath says that the property levied upon in
the above stated case, and selected and set apart by said Roe and his
wife Mary, is not of greater value than three hundred dollars.
Richard Roe,
or Mart Roe,
Wife of Richard Roe.

Sworn to and subscribed before me,
H. W. Bell,
day
, 18—.
Ordinary.

172

HOMESTEADS AND EXEMPTIONS.

EXEMPTIONS UNDER SECTION

2040

OF THE CODE OF

1873.

following property of every debtor, who is the head
family, shall be exempt from levy and sale by virtue
of any process whatever, (except for the purchase money,
or State and county taxes, or municipal taxes :
See Acts,
1874, page 19) under the laws of this State, nor shall any
valid lien be created thereon, except in the manner hereinafter pointed out, but shall remain for the use "and benefit
of the family of the debtor:
I. Fifty acres of land, and five additional acres for each
of his or her children under the age of sixteen years. This
land shall include the dwelling-house, if the value of such
house and improvements does not exceed the sum of two
hundred dollars: Provided, that none of the above land be
“within the limits of a city, town or village, and does not
include any cotton or wool factory, saw or grist mills, or
any other machinery propelled by water or steam, the value
The

of

a

10.Wearing

of which

exceeds the

sum

of two hundred

dollars; and

provided, also, that such land shall not derive its chief value
from other cause than its adaptation to agricultural purposes; or in lieu of the above land, real estate in a city, town
or village, not exceeding five hundred dollars in value.
2. One farm horse

3. One

cow

or

mule.

and calf.

4. Ten head of

hogs and fifty dollars worth of

pro vis-

ions, and five dollars worth additional for each child.
5. Beds, bedding and common bedsteads sufficient for
the

family.

6. One

and

one

ioom,

hundred

one spinning wheel, two pairs of cards,
pounds of lint cotton.

7. Common tools of trade of himself and wife.
8.

Equipments and

arms

of

a

militia soldier, and troop-

er’s horse.
9.

II.

Ordinary cooking utensils and table crockery.
apparel of himself and family.
Family bible, religious works, and school books.
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12.

Family portraits.
library of a professional man, in actual practice
or business, not exceeding three hundred dollars in value,
and to be’selected by himself.
14. One family sewing machine, and this exemption shall
exist* whether the person owning said machine is the head
of a family or not, and shall be good against all debts, except the purchase money. Acts, 1876, p. 35.
15. Fifty bushels of corn, one thousand pounds of fodder,
one one-horse wagon, one table and a set of chairs sufficient
fpr the use of the family, household and kitchen furniture,
all not to exceed one hundred and fifty dollars in value.
Acts, 1877, page 19.'
13. The

MODE OF OBTAINING FOREGOING EXEMPTIONS.

Code, 1873, §2041.

Every debtor seeking the benefit of
preceding section, or if he refuses, his wife, or any
person acting as her next friend, shall make out a schedule
of the property claimed to be exempt, and return the same
to the Ordinary of the county, without making any application for homestead, and it shall not be necessary to publish the same in a gazette. The Ordinary shall record the
schedule in a book to be’ kept by him for that purpose.
the

Georgia—Jackson

County.

Schedule of real and

personal property, belonging to John Jones, a
who is the head of a family, consisting of his
wife, Eliza Jones, and four minor children, all under sixteen years
of age, to-wit: Andrew Jones, Martha Jones, William Jones and Mary
Jones, and claimed to be exempt from levy and sale under section
2040 of the Code of 1873, and the amendments thereto, by said Eliza
Jones, her said husband, John Jones, refusing to file his schedule.
Eliza Jones,
resident of said county,

wife of John Jones.

Attest: James Johnson.

One house and lot in the town of Jefierson, on the east side of Hill
street, containing one acre, with improvements thereon, the place

m
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whereon said John Jones

now

EXEMPTIONS.

resides, of the value of three hundred

dollars.
One

bay horse about eight years old.
hogs and seventy dollars worth of provisions.
Two feather beds, one cotton mattress with bedding, and three
Ten head of

common

bedsteads.

spinning wheel, two pairs of cards, and
pounds of lint cotton.
One loom, one

one

One lot of blacksmith’s tools, the tools of trade of John
is a blacksmith.

hundred
•

Jones, who

One rifle gun.
stove and fixtures, and lot of table crockery.
Wearing apparel-of the family.
One family Bible and lot of religious works and school books.
One lot of family pictures.
One sewing machine.
Fifty bushels of corn, one thousand pounds of fodder, one one-horse
wagon, one table and a set of chairs.
One mirror, one bureau, two trunks, one clock, one water bucket,
one book case, one side-board and one hat-rack, all of less value than

One cook

one

hundred and

fifty dollars.

Filed in office

H. W, Bell,
Ordinary.

Georgia—Jackson County.
Schedule cf real and personal property,

belonging to Jesse Jackson,
who is the head of a family, consisting of
his wife, Mary Jackson, and two minor children, both under sixteen
years of age, to-wit: John Jackson and Jane Jackson, and claimed to
be exempt from levy and sale under section 2040 of the Code of 1873,
a

'

resident of said county,

and amendments thereto.
.

Jesse Jackson.

the tract of land, lying in said county, adjoining
D., G. H., and E. F., and whereon said Jesse Jackson
now resides, and which contains one hundred acres, more or less ; said
sixty acres to be laid off, so as to include the improvements thereon,
which said improvements do not exceed in value the sum of two hunSixty acres of
lands of A. B., C.

dred dollars.

(The preceding schedule of personal property will suggest how
out.)

balance of schedule should be made
Filed in

office, approved and recorded, this, June 10th, 1881.
H. W. Bell,
Ordinary.

Code, 1873, §§2042.

Upon application by a debtor, it
duty of the County Surveyor, (or any other
Surveyor, if there be no County Surveyor) to lay off the

shall be the
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land allowed to his

family under this law, and to make a
plat of the same, which plat should be returned to the Ordinary within “fifteen days after the application is made to
the Surveyor by said debtor,” and recorded as before provided for schedules returned.
Acts, 1878-79, p. 69.
Note.—Statute requiring
where the
which he

Surveyor to lay off land, does not apply
quantity of laud owne l by applic tat is le-s than that to
is entitled as an exemption.
20 Ga., 200; 22 Ga., 165.

Note.—A creditor may

dispute the propriety of the survey, or the
improvements on the land set apart, and it shall be a
valid ground of objection to the propriety of any survey that the
same has been so made as to unjustly or needlessly injure the value
of any land left unexempted, by a disregard of the shape and location
of the entire tract.
Code, 1873, §2043; Acts 1878-79, p. 70.
value of the

Code, 1873, §2044. If the debtor owns town property’
exceeding in value the sum of five hundred dollars, and it
cannot be so divided as to give to his family that amount, he
may give notice to the officer levying thereon, and when
the proceeds of the sale are to be distributed, the Court shall
order five hundred dollars of the same to be invested by
some proper person in a home for the family of the
debtor,
which shall be exempt, as if laid off under this law.
Code, 1873, §2045. If, from any cause, the land exempt
has not been laid off, when the remainder is offered for
sale, notice being given of the fact, the purchaser will buy
subject to the encumbrance.
Note.—Sections 2047 and 2048, of the Code of 1873, repealed, and
property set apart can only be sold by order of the Judge of the Superior Court, and upon the termination of the particular estate created
by setting the property apart, said property reverts to the estate from
which it was so set apart.
Acts, 1876, pages 49 and 50.
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legal obligation on him to support its member.

be

some

64

Ga„ 528; 41 Ga., 153.
A homestead in the undivided

ing fo

a

EXEMPTIONS.

firm,

may

half of real estate belong-

be set apart to the wife of

one

of the

partners, the husband not applying therefor himself, but
consenting to the wife’s application, and such homestead
will bo valid

against general creditors of the firm.

63 Ga.,

586.
The widow of

a

debtor, who died- in October, 1877,

ap-

plied in December, 1878, for a homestead in realty, to the
value of two thousand dollars in the estate of her husband:

Held, that the homestead provision in the Constitution of

1868, was applicable to the case, and that said provision
•waskept of force by the Constitution of 1877, in respect to
debts contracted under the former.

63 Ga., 561.
Necessary supplies for making a crop, regarded as material furnished therefor, or in nature of purchase money,
and, therefore, superior to exemption. 62 Ga., 177.
Wife is not head of the family. She cannot take homestead in her separate property for benefit of herself, two
minor children by her former husband, and one by present,
the present husband having secured the whole of lxis own
property as exempt. 62 Ga., 352.
Investments of income go to enlarge corpus of estate
which produced it. Thus, where debtor had set apart to
him a homestead, realty valued at $1,500.00, and personalty
at $1000.00, and with proceeds of both purchased
sheep
and placed them on premises, they were not subject to be
seized under ordinary judgment outstanding against him,
the homestead estate not having terminated. 62 Ga., 562.
Schedule of exempt property required by section 2041
of the Code of 1873, to be returned to Urdinary, and by
him recorded, must on its face disclose in express terms, or
by reasonable implication, whose property it is that the
schedule is meantjto comprehend and secure.
62 Ga., 568.
If the schedule be returned by a woman described in the
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the head of the
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family, and she claims the

property as exempt, without indicating that it belongs to
her husband, or that he refuses to seek the benefit of the
law, the schedule is not obligatory upon his creditors, the

presumption being in such case, that she is dealing with the
property as her own and not as his. 62 Ga., 568.
Widow has no occasion to resort to equity to secure exeruptions allowed by section 2040 of the Code of 1873, as
by section 2040, she can secure them by returning proper
schedule to the Ordinary and having it recorded.
62 Ga.,
568.

Application should show out of whose property homestead is to be set apart, and if made by a wife, who her.
husband is, and whether homestead is to be carved out of
his

or her
property. 61 Ga., 105.
Reversionary interest of person from whose property
homestead was set apart, not subject to levy and sale. 61

Ga., 154; 60 Ga., 650.

Proceedings pending in Superior Court are amendable
February term, 1878, though commenced before'the Ordinary as early as 1875. 61 Ga., 3S5.
Omission of surveyor to make affidavit to correctness of
plat and value of premises, supplied by amendment. Ibid.
Wife having, after debtor’s refusal to apply, secured statutory exemptions his assent presumed. 6L Ga., 501.
Exempted land not liable for money expended, before any
right of exemption was asserted, in paying for improveat

ments and

work and labor, done thereon.

Wife has sufficient interest to
name.

own

Ibid.

Default of tax collector,
•

Ibid.

interpose claim in her

homestead subject to.

60 Ga.,

76.

Wages of farm hands for labor performed before homewas set apart, cannot be recovered out of the homestead estate.
60 Ga., 617.
Widow, so long as wife lives as, though there be no family but herself, homestead does not terminate. 60 Ga., 650.
stead

12
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Mortgage to secure money loaned to remove incumbrance,
against all the land until all the money is paid. 59

valid

Ga., 230.
Homestead is in the nature of trust estate, the mere

legal

being in the head of the family. 59 Ga., 330.
by wife in behalf of herself and children to
Ordinary of Bibb county, alleged that she was a citizen of
said county and State, and that her husband refused to apply for homestead. Averments sufficient. 59 Ga., 355.
Head of family, guardian of one minor is.
59 Ga., 629;
Homestead in land is subject to a debt for labor done
thereon, in the cultivation of crops or other farm work, as
ih bidding or other improvements of a substantial nature.
58 Ga., 360.
title

Petition

Note.—Upon

a

comparison of this

case

with the

case

in 60 Ga.,

617, there is a marked difference, in that in the case in the 60 Ga,, the
work was not done upon the land before it was set apart as a home-

stead, while in this case it was for work done thereon, that is, upon
the property after it had been set apart as a homestead.

Parties

are

entitled to homestead out of

partnership

pro-

perty, both as against individual creditors and creditors of
the firm.

57

Ga., 229.
Exchange of exempted personalty for property of like
kind, whether legal or not; latter stands as to creditors in
place of former. 56 Ga., 577.
Ho man’s property can be set aside as homestead and exemption without his consent, express or implied ; if his
wife, or some one as her next friend, apply and he fails to
interpose objections by^plea, his assent will be implied; but
if he does interpose objections by plea, the presumption is
rebutted, and the homestead cannot be set apart out of his
property. 55 Ga., 182.
The specific property forjwhich purchase money is due,
is liable to a judgment therefor, notwithstanding the same
has been set apart under the homestead law. Other property exempted is not subject thereto. 55 Ga., 370.
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Money placed in the hands of A, to be loaned to B, with
purchase land, but not to be paid over until B had

which to
obtained

title, and executed mortgage to secure payment;
purchase money. 55 Ga., 622.
Entire tract must be paid for before homestead can be
taken in any part. Ibid. ■
Land conveyed under section 1969 of the Code of 1873,
becomes creditor’s property, and no homestead can be taken
therein until debt is paid. 55 Ga., 691.
Usury avoids the title, and homestead right remains. Ibid.
Notes given by purchaser of land to person from whom
his vender bought, in order to obtain legal titles, within
exceptions. 54 Ga., 355.
constitutes debt for

H. sold land to D.

giving bond for title. Being indebted
purchase money, D. gave notes for
that amount to Bank endorsed by H. . The other notes of
D. were transferred to Bank as collateral security. The
title to property was also conveyed to Bank. Judgment
to Bank one-half of

was

obtained

on

these notes.

titled to homestead in land

as

The wife of H.

was

not

en-

against such judgment.

Ga., 502.
Part payment for lands and making improvements on the
same, will not entitle the vendee to a homestead in any part
thereof

against balance of purchase money. Depreciaquestion. 53 Ga., 66.
Note of purchaser renewed in hands of transferee by
new note with security, not such novation as relieves homestead from liability therefor. 53 Ga., 485.
as

tion of value will not affect the

The term “necessaries”
fers to such necessaries

as

used in the Act of 1869,'re-

have been furnished to the

family
enjoyment of the homestead property, such as were necessary for them in the cultivation of
the crops raised thereon, and for the support of the family
while so doing. 48 Ga., 338.
The homestead provision of the Constitution of 1868 is
intended to secure from the property of the head of the
as

in connection with the
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provision for the support of the family, and when

homestead was laid off to £nd for the use of his family,
which at the time consisted of his wife only, and the husband and wife both die, leaving no family but adult chila

dren, the homestead reverts to the estate of the husband,
and is subject to debts as other property. 47 Ga., 629.
A homestead laid off under the

judgment of the Ordin-

ary does not carry with it the crop then growing upon the
land to the exclusion of a lien granted by the husband on
his then

growing crop. 47 Ga.,
A widow and minor children

625.
are

not entitled to

an ex-

emption of personalty in the estate of a deceased husband
and father if they have already received the value of $1,000
in specie from said estate, allotted as the “ year’s support ”
under the provisions of the Code of 1873. 47 Ga., 250:
An infant who has no guardian, may apply by next friend
for a homestead. 46 Ga., 656.
When a homestead in land is set apart, the applicant is
entitled to the crops growing on the same. 46 Ga., 301.
The wife, having no children of her own, is not the “head
of a family ” of the children of her husband by a former
marriage. 45 Ga., 483.
The Superior Court has jurisdiction to correct errors by a
writ of certiorari to the judgment of the Ordinary, allowing a homestead under the provisions of the seventh section of the Homestead Act of 1868.
45 Ga., 483.
If at the time of the sale of land by the Sheriff, an application be pending for a homestead in favor of the family of the defendant, and notice thereof be given at the
sale, the purchaser buys subject to the homestead. 44 Ga.,
603. 40 Ga., 293.
Where a factor makes advances to a planter, and takes a
lien upon the growing crops, under Irwin’s Code, section 1977, such advances are in the nature • of purchase
money, and the lien is, therefore, superior to the wife’s title,
where the crop was set apart to her as personalty under the
homestead laws, after it was made. 44 Ga., 600.
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privilege of exemption extends only to the articles
exempted by the Ordinary, alnd they must be identified to
release them from levy, and a lot of drugs in a store mixed
with other drugs are liable to levy and sale, except as to
such part or articles as may be specifically claimed and
identified. 44 Ga., 243.
Where the survivor filed a bill against the widow and
minor heirs of a deceased copartner, charging that the latter
during his life had used the funds arising from the partnership in improvements, etc., on certain property set
apart by the widow as a homestead, and claimed that his
lien thereon was superior to the homestead, a demurrer to
the bill should have been sustained by the Court. 44
Ga., 61.
The Act of 1870, declaring a single person to be the head
of a family, is unconstitutional. 42 Ga., 405.
When property is set apart under the homestead and
exemption laws of the State for the benefit of a family,
the head of the family may interpose a claim for their benefit, in case the property is levied’ upon for his debts, to
which it is -not subject. While trespass is a remedy in
such case, it is not the only one.
41 Ga., 196.
A tenant is not entitled to a homestead or exemption
out of the crop or its proceeds, if sold, till the rent due the
landlord is paid, as neither the crop nor its proceeds are legaily or equitably his property till he has paid the rent due
for the use of the land upon which it was made, and the
landlord may follow either till his claim is satisfied. 41
Ga., 95 and 622.
The homestead and exemption for a family of minor
children, being in pari materia with the laws allowing
dower to the widow and minor children, is to be construed
in harmony therewith, and such family of minors take
such homestead and exemption subject to the dower in
the same, and to the year’s support.
40 Ga., 555.
A creditor, though his claims may be one of the excep-
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tions

provided for in the Homestead Act, cannot set it up
Other conditions having been fulfilled, the homestead ought to he set
off, leaving to the creditor his right to go on under the exceptions at his discretion. 39 Ga., 386.
A homestead is subject to an execution founded upon a
debt contracted for the purchase money, and the fact that
the debt has been transferred to a third person, does not
change that liability. Ibid.
to

prevent the laying off of the homestead.
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Code, 1873, §1852.

The Ordinaries of the several counappoint guardians for the following
persons, viz: Idiots, lunatics and insane persons, and deaf
and dumb persons when incapable of managing their estates, habitual drunkards, and persons imbecile from old
age or other causes, and incapable of managing their esties of this State may

tates.’
Form, of ’petition

for appointment of

a

guardian of

an

imbecile perm n.

See 64 Ga., 298.
Georgia—Jackson

County.

To H. W. Bell,

Ordinary of said county

:

The

petition of James Wood shows that George Swift, of said
county, is an imbecile from old age and infirmity, and therefore liable
to have a guardian appointed under the provisions of the law in such
cases made and provided, and that he has an estate consisting of personalty of the value of one thousand dollars, and realty of the value
of two thousand dollars, and that by reason of his imbecility he is incapable of managing his said estate. Petitioner further shows that
the three nearest adult relatives of the said George Swift are his wife
Yiney Swift, his son Lemuel Swift, and his brother Silas Swift, all of
said county.
Wherefore petitioner prays that notice issue to be
served upon said Viney Swift, Lemuel Swift and Silas Swift, as required by law, and that your Honor issue a commission in terms of
the statute, and if upon examination ai d the hearing of evidence
by said commissioners, said George Swift should be found to be imbecile, that your Honor appoint some discreet and proper person as
the guardian of the property of the said George Swift.
James Woo'd,
Petitioner.
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Georgia—Jackson

County.

In person

oath,

says

appeared before the undersigned, James Wood, who, on
that the statements contained in the foregoing petition are
James Wood.

true.

Sworn to and subsciibed before me,

day

H. W. Bell,

18

,

Ordinary.
Form

of order fixing time for petition to be acted upon.

In the matter of the petition of James Wood, for a commission to
inquire into the alleged imbecility of George Swift : It is ordered,
that the said petition be considered and acted upon at my office, on
the

day of

instant, at 10 o’clock

time, notice be given, as
said petition.

a. m.,

aDd that, in the

mean-

required by law, to the relatives named in
H. W.

Bell,

Ordinary.
Form of

Georgia—Jackson
To

notice.

County.

Yiney Swift, Lemuel Swift and Silas Swift

:

hereby notified
that I have filed a petition with the Ordinary of said county, for a
commission to issue to inquire into the alleged imbecility of said
George Swift, on account of old age, and to have a guardian appointed for him as a person incapable of managing his estate. Said
petition will be considered and acted upon at said Ordinary’s office,
on
James Wood,
—18, instant, at 10 o’clock a. m.
You,

as nearest

adult relatives of George

Swift,

are

,

Petitioner.

Form,

of proof of notice.

Georgia—Jackson

County.
Personally came before the undersigned, James Wood, who being
duly Sworn, says, that he served Viney Swift, Lemuel Swift and Silas
Swift, each, on the
day of
with a copy of the above notice.
,

James Wood.
Sworn to and subscribed before

day

,

18.

Form

me.

S. McCarty, J. P.
of order for the issuing of commission.

Upon the hearing of the foregoing petition, it appearing that Yiney
Swift, Lemuel Swift and Silas Swift have been duly seived with the
notice required by law : It is ordered, that commission issue as
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prayed for, directed to W. A. Watson, M. D., (here insert the names
of seventeen others,)
day
18- .
,

H.

Writ

Georgia—lackson
To W. A.

W. Bell,
Ordinary.

of commission.

County.

Watson, M. D., (here insert the names of seventeen other
discreet and proper persons):

You, or any twelve of you including the physician, are hereby required to examine, by inspection, George Swift, of said county, and
to hear and examine witnesses, on oath, if necessary, as to his condition, and capacity to manage his estate, and make return of such examination and inquiry to me. specifying in said return whether said
George Swift he imbecile from old age, or other cause, and incapable
of managing his estate.
Given under my hand and official signature,

—r-day of

,

H.

18—.

W. Bell,
Ordinary.

If the attendance of witnesses is
should issue the

subpoenas.

required, the Ordinary
Code, 1873, §1859.

Form of oath to be taken and subscribed

by commissioners before a Justice
of the Peace, and which should be returned with verdict.

In the matter of the petition of James Wood, to inquire
imbecility of George Swift, etc.:
Georgia--Jackson

as to

the

County.

You, (here insert the names of the commissioners,) and each of you,
do solemnly swear that you will well and truly execute said commission to the best of your

skill and ability.

So help

God.
commissiohers.)

you

(Names of the
Sworn to and subscribed before me,

day

,

18—.

S. McCarty, J, P.
Return

Georgia—Jackson

of commission.

County.

To H. W.

Bell, Ordinary of said county

:

The

tal

undersigned, commissioners appointed to inquire into the mencondition of George Swift, report that in pursuance of instruc-

tions contained in the commission to them directed for that purpose,
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the

day

they examined hy inspection said George Swift,

,

and heard and examined witnesses

on

oath

as

to his mental condition

capacity to manage his estate. After said inspection and examination of witnesses, the undersigned are satisfied that said George
Swift is an imbecile from old age and infirmity, and incapable of
managing his estate, and so report to your Honor. This
day
W. A. Watson, M. D.,
18and

,

and other commissioners.

The above report

should be signed hy all the commis-

sioners

serving.
Code, 1873, §1856. Upon such return finding the person to be as alleged in the petition, or within either of said
classes, the Ordinary shall appoint a guardian for him (or
commit him to the Lunatic

Asylum.)

Note.—The commissioners may
an

idiot,

find that the

person

is

a

lunatic, is

habitual drunkard, and their report should
show which of these, if either, is his true condition.
insane,

or an

Affidavit under section 1804, Code 1873.
Georgia—Jackson

County.

Personally, appeared before the undersigned, John Doe, who,

upon

oath, says that Richard Roe, of said county, is insane and has no
guardian, (or his guardian, on notice, refuses or fails to confine said
Richard Roe) and that the public safety (or other good and sufficient
reasons) demands that said Richard Roe should not longer be left at
large. Affiant makes this affidavit, that a warrant may issue in terms
of the statute in such case made and provided.
John Doe.
Sworn to and subscribed before
this

day of

,

188—.

me,

H. W. Bell,
Ordinary.
Warrant.

Georgia—Jackson
To any

County.

Sheriff, Deputy Sheriff, Coroner, Constable or Marshal of said
State, greeting :

John Doe having this day made oath before me, that Richard
Roe, of said county, is in'sane and has no guardian, and that the publie safety demands that the said Richard Roe, should not longer be left
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large. These are, therefore, to command you to arrest the said RichRoe, and bring him before me at the Court-house in Jefferson, by
10 o’clock a. m.,
day of
18—, to be dealt with according to
at

ard

,

H. W. Bell,
Ordinary.

law.

■Judgment.

Upon the hearing of the facts in this case, it is adjudged that Richard
Roe, of said county, is a pauper lunatic, and that he be committed to
the Lunatic Asylum at Milledgeville, Georgia, and it appearing that
said Richard Roe should not be left at
he be confined in the

moved to said

large, it is further ordered that
jail of said county till he can be reH. W. Bell,
day of
.

common

asylum,

Ordinary.

Commitment to jail.
Georgia—Jackson

County,

To

-,

Sheriff of said county:

Richard

Roe, having been adjudged a pauper lunatic, these are to
command you to convey said Richard Roe to the Lunatic Asylum at
Milledgeville, Georgia, and, till so removed, you receive and safely
keep him, said Richard Roe, in the common jail of said county,
H. W. Bell,
day of
, 18—.
Ordinary.
Commitment to

Georgia—Jackson

County.

To the keeper of the Lunatic
Richard

asylum.

Asylum at Milledgeville, Ga.:

Roe, having on the
day of
18—, by the Ordinary
of said county, been adjudged to be a lunatic and ordered to be committed to said Lunatic Asylum. These are, therefore, to authorize you,
and you are hereby authorized, to receive said Richard Roe into said
asylum, and him there safely keep until discharged by law.
I certify that the said Richard Roe is a pauper.
Witness my hand and seal of office, the
day of
18—.
,

,

H. W.

1

SEAL.

f-

Bell,

Ordinary J. C.
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illegality shall be received by any Sheriff
executing officer until a levy has been made.
Code, 1873, §3065.
An affidavit of .illegality may be filed by an attorney in
fact, or an executor, administrator, or other trustee. Code,
1873, §3670.
No affidavit of

or

other

Form,

of affidavit of illegality.

Fi.fn. from Jackson Superior Court,

John Dob

term, 18 —
Principal, .$—; int. to judgment, $—; cost, $

0*.

Richard Roe.

Georgia—Jackson

County.

In person,

appeared before the undersigned, Richard Roe, who, hethat the above described ft. fa. has issued, and is
proceeding against him illegally, by a levy upon his property upon
the following grounds, to-wit:
1, Because he was never served with process or other notice of the
pendency of the suit of John Doe against him, and never, by himself,
or by any agent or attorney, waived such service or notice; nor did he
appear or plead to said suit or act'on.
2. Because there is no judgment rendered upon the suit of John
Doe against him in said case, in the Superior Court as a foundation
for the issuing of said ji. fa.
Richard Roe.
ing duly

sworn, says

Sworn to and subscribed before

day of

,

18—.

me,

S. McCarty, J. P.

Form offorthcoming
Georgia—Jackson

Know all

bond.

County.

by these presents, that we, Richard Roe, principal, and
Henry Randall, security, are jointly and severally held and bound
unto J. S. Hunter, Sheriff of said county, in the sum of
(here insert
men

1S9
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double the value of the property levied on, to be judged of by the levying officer) for the payment of which we bind ourselves, our heirs,
executors and administrators firmly by these presents.
This,
day of
18—.
The condition of this bond is, that whereas said J. 8. Hunter, Sheriff, as aforesaid, has levied an execution issued from the
term of
the Superior Court of said county, in favor of John Doe against
Richard Roe, on a certain sorrel horse, about eight years old, of medium size, and three bales af cotton, put up in bagging and iron ties,
as the property of the said Richard Roe, to which said Ji. fa. the
said Richard Roe has interposed an affidavit of illegality.
Now,
should the said Richard Roe deliver the said property, levied upon
as aforesaid, at the time and place of sale, in the event said illegality
shall be dismissed by the Court, or withdrawn, then this bond to be
,

Witness

void.

our

hands and seals.
Richard
Henry

Roe, Prim,
[l. s.]
Randall, Sec., [l. s.]

Approved: J. S. Hunter,
Sheriff.

Note.—The

levying officer should return the affidavit, and other pathe next regular term of the Court from which the execution
issued.
See 45 Ga., 300.
pers to

Form
And

of traverse.

the plaintiff in fi.fa. by his attorney, John Gray,
allegations contained in the defendant’s affidavit of
John Gray,
illegality and puts himself upon the country.
now comes

and denies the

Plaintiff’s
«

And

now comes

the

Attorney.

defendant, Richard Roe, by his attorney, Felix

Fountain, and says that the allegations contained in his affidavit of
illegality are true, of which he puts himself upon the country.
'
Felix Fountain,
.

Defendant’s Attorney.

Verdict.

*

We, the jury, find the issue in favor of fhe defendant, with costs of
John Jones,

suit.

Foreman.

Judgment should be entered for cost as in other cases.
a second affidavit of ^illegality is filed to an exeoution, the defendant should state fully and specifically the
When
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why the grounds therein contained could not have
him, or where the transactions were through
an agent, to his agent, at the time of filing the first.
59
Ga., 260.
Affidavit of illegality which alleges that the defendant
was never served with any copy of the declaration and process, and never knew of the suit till long after judgment
was rendered, is sufficient.
Such an affidavit raises the
question of service, to be tried under the rules of evidence
applicable thereto, one of which is that an official return,
unless traversed in due time, and proved false, is conclnsive. 59 Ga., 461; 55 Ga., 396; 52 Ga., 523 ; 63 Ga., 481
An affidavit of illegality that, to the best of the knowledge and belief of the defendant, the execution is proceeding against him illegally, because it has been settled and
fully paid off, was properly stricken on demurrer. 58 Ga.
reason

been known to

445.

Forthcoming bond unnecessary unless party desires to
or keep possession of property, nor' is he
required to
pay cost on they?./®, before his affidavit- can be received.

take
53

Ga., 43.
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Form

of petition for incorporating a school, academy, college or church.
Tinder Acts, 1878-9, page 62.
.

Georgia—Jackson

County.

To the

Superior Court of said county:

The

petition of James Banks, John Small, George Swift, Henry
Lay and Frank White, citizens of said county, shows that a school

church, as the case may be) has been (or is about
be) established in said county, known (or to be
known) as the Center Hill High School. Your petitioners further
show that they, and their successors in office, desire to be invested
with corporate authority to enforce good order, receive donations,
make purchases, and effect alienations of realty or personalty, not for
purposes of trade and profit, but for the purpose of promoting the
general design, and looking after the general interest of said school.
Your petitioners pray that they and their successors m office be invested with the corporate authority aforesaid, and such other corporate
powers as may be suitable to the said enterprise, and not inconsistent with the laws of said State nor violative of private rights.
Your petitioners pray the granting of an order investing and clothing them and their successors in office with the corporate authority
and powers aforesaid, to remain of force twenty years, unless sooner
revoked by law. And your petitioners will ever pray, etc.
(academy, college
to

be,

as

the

or

case may

John Ghat,
Attorney for petitioners.

(Or the petition may be signed by the petitioners themselves.)
Form

of order of Judge granting petition.

Upon hearing the foregoing petition, and it appearing to the Court
petitioners named in said petition are such discreet and proper
persons as to be invested and clothed with the corporate authority
and powers prayed for, it is ordered and adjudged by the Court that
the said James Banks, John Small, George Swift, Henry Lay and
Frank White, and their successors in office, be, and they are hereby,
that the
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incorporated as a private incorporation, with full power aDd authority
to enforce good order, receive donations, make purchases and effect
alienations of really or personaltj', not for purposes of trade and profit,
hut for the purpose of promoting the general design and looking after
the general interest of the school named in their petition.
It is further
ordered and adjudged that the said petitioners, as a corporation aforesaid, and their successors in office, be, and they are hereby, invested
and clothed with such other corporate powers as may be suitable to
the said enterprise, and not inconsistent with the laws of 'Georgia nor
violative of private rights, to remain of force for twenty years, unless
sooner revoked by law.
It is further ordered that the said James
Banks, John Small, George Swift, Henry Lay and. Frank White pay
dollars, costs of this proceeding.
Judgment signed this
day of
, 188—.
Alex. S.

Erwin,
Judge S. C.

John Gray,
Petitioner’s Attorney.

Note 1.—The costs of recording the proceedings in the above case,
and the like, on the minutes shall be paid by the petitioners, and a
certified copy of the same, under the seal of the Court, shall be sufficient evidence in any case of the corporate powers and privileges so

granted.

Acts, 1878-9,

page

62.

Note 2.—The

proceedings for incorporating library and other literary, charitable or social organizations, which have no capital stock
and are hot organized for individual pecuniary gain, are similar to
the foregoing.
See Acts, 1878-9, page 166.
Note 3.—The

Superior Courts of this State shall have power to
corporations, except for banking, insurance, railroad, canal,
navigation, express and telegraph companies. The manner of creating such corporations by said Courts shall be as prescribed in §1676
of the Code of Georgia of 1873, and the Acts amendatory thereof:
Provided, that this Act shall not apply to the incorporation of associations of churches, and shall repeal or affect an Act approved Decernber 16th, 1878, entitled “ An Act to repeal §1677 of the Code, and in
lieu thereof to provide for the granting and amending of charters for
schools, academies, colleges and churches.” See Acts, 1878-9, p. 172.
see, also, Constitution of 1877, Art. 3, Sec. 7, p. 18.
create

Porm

of application for incorporating wool and cotton factory.

Georgia—Jackson

County.
Superior Court of said county:
The petition of James E. Randolph, James G. McLester, John B.
Dunnahoo and George Deadwyler (naming the persons desiring to be
To the
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incorporated), shows that they have entered into an association under
the name and style of the Jackson County Manufacturing Company;
that the object of said association is to erect and operate a wool and
cotton factory at Hurricane Shoals, on the Oconee river, in said county,
with power to purchase and hold property, real and personal, to sue
and be sued, and to exercise all powers usually conferred upon corporations of similar character, as may be consistent with the laws of
Georgia; and that said factory is to have its place of business in said
county,and is to be operated and run by said association for the purpose
of converting wool and cotton into yarns and cloths, and selling the
same for profit.
Petitioners further show that the capital stock of said association is
one hundred thousand dollars, and that ten thousand dollars of said
capital stock has been paid in. Your petitioners pray the passing of
an order by said Honorable Court granting this their application, and
that they and their successors be incorporated for and during a term
not exceeding twenty years, with the privilege of renewal at the expiration of said twenty years, for the purposes hereinbefore set forth.
John Gray,
And your petitioners will ever pray.
Attorney for petitioners.
Form

of order granting application.

Upon hearing the foregoing petition, and being satisfied that the
is legitimately within the purview and intention of the’ laws of
Georgia, and it appearing that said petition has been duly published
according to law, it is ordered and adjudged by the Court that the said
James E. Randolph, James G. McLester, John B. Dunnahoo and
George Deadwyler (naming the petitioners), and their successors, be,
and they are hereby, incorporated for the term of twenty years, as a
private corporation, with the privilege of renewal at the expiration of
said twenty years, under the name and style of the Jackson County
Manufacturing Company, for the purpose of erecting and operating a
wool and cotton factory at Hurricane Shoals, on the North Oconee
river, in Jackson county, with power to purchase and hold property,
real and personal, to sue and be sued, and to exercise all corporate
powers necessary to the purpose of their organization. It is further
ordered that petitioners pay
dollars cost of this proceeding.
Judgment signed this
day of
.
same

Alex. S. Erwin,
Judge S. C.

John

Gray,

Attorney for petitioners.

18

,
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THEREOF,

INQUEST AND THE PROCEEDINGS THEREON.

Whenever

Code, 1873, §4101.

in this State shall have notice

or

a Coroner of any county
be notified of the death

of any person

within the limits of the. county of which he
Coroner, occurring under circumstances which make it
his duty, under the laws of the State, to hold an inquest,
he shall make out a precept, directed to any constable of
the county where the dead body is found or lying, requiring him to summon a jury of inquest, composed of good
and lawful men of such county, to appear before such Coroner, at the time and place mentioned in the precept.
is

•

Form

of precept.

Georgia—Jackson County.
To any

lawful constable of said county—Greeting:

required immediately to summon eighteen good and lawful
men of said county to be and appear before me, the undersigned, Cor
oner of the county aforesaid, at
in said county, on the
day of
18—, at — o’clock of that day, then and there to inquire of, do
and execute all such things as in bshalf of the State shall be given them
in charge, touching the death of
, (or a person unknown, as the case
may be,) and be you then and there with this precept to certify what
you have done in the premises and further to do whatsoever else may
in behalf of the State be enjoined upon you.
Given under my hand and seal
day
, 18—.
You

are

W. A.

Worsham, [l. s.]
Coroner.

The

of the

following oath shall be administered to the foreman
jury by the Coroner, to-wit:

'
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Oath

“You,

of jury.

foreman of the inquest, shall diligently inquire and true
and in
what manner 0. D. (or a person deceased unknown, as the case may
be,) now here lying dead, came to his death, and of such other matters relating to the same, as shall be lawfully required of you according to the evidence. So help you God.”
as

presentment make, on hehalf of the State of Georgia, how,

And the remainder of the
at

a

time, shall be

sworn

jury, in convenient mumbers
by the Coroner as follows, to-wit:

“The same oath which the foreman of this inquest has taken on his
part, you, and each of you, shall observe and keep on your part. So
help you God.” Code, 1873, §4104.

The Coroner shall

charge the jurors to declare of the
the inquest is held;
manslaughter, misadventure, misftrtune, accident or otherwise, and who, and
when, and by what means, and in what manner; and, if
by murder, who were the principals and who accessories;
and if by manslaughter, .who were the perpetrators, and

death of the person upon whose body
whether such person died by murder,

with what instrument the stroke
case

given; and

which may come

so

or

wound

was

in either

of all the prevailing circumstances

from presumption.

And if by misadven-

ture, misfortune, accident, or otherwise, whether by the act
of God

man, and whether by hurt, fall, stroke, drownin any other way; also, what person was present at
the death; also, from whence the deceased came, and who
he was, and who are his parents, relations and neighbors: also, who were the finders of the body ; also, whether
he died in the same place the body was found, or elsewhere ; and if elsewhere, who moved the body ; and, also,
of all the circumstances relating to said death. And if deceased died in prison, the Coroner shall further charge the
jury to inquire whether he died by hard usage there, or
not; and if so, by whom; and if the deceased put an end
to his life, to inquire of the manner, means used, or instru-

ing,

or

or
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employed, and of the circumstances concerning it;
jury shall have full and unrestricted power to ininquire and pass upon all the matters and things thus given
in charge, and they shall have this power even if the whole
or a
part of the charge be omitted. Code, 1873, §4105.
The Coroner shall have full power to summon and compel the attendance of witnesses, to whom he shall ad minister the following oath, before testifying, to-wit:
ment

and the

.

“The evidence that you

shall give in this inquest on behalf of the
touching the death of C. D. (or a person unknown, as the c ase
may be,) shad be the truth, the whole truth, and nothing but the
truth.
So help you God.” Code, 1873, §4106.
State

Form of

inquisition and finding of the jury.

Georgia—Jackson

County.
an inquisition taken this, the eighth day of July,
in the year of our Lord one thousand eight hundred and eighty, before W. A. Worsham, Coroner of said county, upon the body of Sue
Hill, then and there lying dead in a field of George Freeman, near the
residence of the said Freeman, in said county, upon the oaths of
John McCoy, Jerry Johnson, Robert Deavors, and others, sworn ac¬
cording to law as jurors, and charged by W. A. Worsham to inquire
In accordance with

when and

how, and in what manner the said Sue Hill came to her
We, the said John McCoy, Jerry Johnson, Robert Deavors
and others, make and return the following presentment in reference
to the aforesaid matters and things, concerning which we were sworn
to enquire by the said W. A. Worsham, Coroner,
We, the jurors
aforesaid, upon our oaths, say that John B. Arthur,.of said county,
did on the 4th day of July, 1880, in said county, unlawfully, and with
malice aforethought, kill the said Sue Hill by then and there shooting
her with a rifle gun, contrary to the laws of said State, the good ordeath.

der,

peace

and dignity thereof.
John McCoy, (Foreman,)
William Hunter,
Robert Deavors et al.
Jury.

Georgia—Jackson

County.

I, W. A. Worsham, Coroner of said county, do certify that the accompanying papers containing the substance of the evidence and the
finding of the jury in the inquest held on the
day of
, 18—,
in said county, over the dead body of Sue Hill. .This
day of
,

18—.

W. A.

Worsham,
Coroner.
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inquest discloses facts which lead, or may lead, to
prosecution of any person for the homicide, it is the
duty of the Coroner to require all witnesses who testify to
facts material to the issues involved in such prosecution, to
enter into a recognizance to appear and give evidence in
the Superior Court of the county in which the inquest is
taken, against the defendant in such prosecution. Code,
1873, §4107'.
If the

the

Bond.

Georgia—Jackson

County.

I, Janies Brown, acknowledge myself bound unto his Excellency,
A. H. Colquitt, Governor of said. State, for the time being, and his
successors in office, in
the sum of fifty dollars, conditioned as
follows:

Should I appear

and give evidence in the Superior Court of said

county against John B. Arthur, charged with the
then this bond to be void.

This

day of

offense of murder,
,18-.
James Brown.

Attest: W. A. Worsham,
Coroner.

The Coroner shall issue
person
rants.

a

warrant for the arrest

suspected of the homicide, returnable
Code, 1873, Sec. 4107.
Form

Georgia—Jackson

as

of the

other war-

of warrant.

County.

Sheriff, Deputy Sheriff, Constable, Coroner or Marshal of
said State, Greeting:
It appearing to me, upon the oaths of witnesses sworn and examined upon an inquest held by me, on the
18—,
day of
over the body of Sue Hill, deceased, that the said Sue'Hill came to
her death by violence, and that there is sufficient grounds to suspect
John B. Arthur of the guilt of murdering the said Sue Hill.
These are, therefore, to command you to arrest the body of the
said John B. Arthur, and carry him before some judicial officer of
this State, to be dealt with as the law directs.
You will also levy on
a sufficiency of the property of the said John B. Arthur to
pay the
(costs in the event of his fiDal conviction. Herein fail not.
To any

Given under my

the

day of

hand and'official signature,
W. A. Worsham,
■, 18—.
Coroner, Jackson County.
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The Coroner shall commit to

writing the substance of
testimony delivered before the inquest, and .shall return all the papers and proceedings touching the inquisition to the Superior Court of the county in which it is
taken, held next after such inquest. Code, 1873, Sec.
the

3.Of

410S.

If the verdict of the

jury suggests that the death was
by poison, the Coroner shall have power to cause an
accurate examination of the viscera, and the contents of
the stomach and intestines, by skilled chemists, and the
reasonable expenses of such examination shall be paid out
of the county treasury. In any case, if the Coroner and a
majority of the jury shall believe that the ends of justice
can only be attained
by a thorough post mortem examination, the Coroner may employ a competent and impartial
physician to make such examination, and the physician so
employed shall be paid out of the county treasury such
sum as may be
agreed to by the Coroner and jury: Provided, that the amount shall not exceed twenty dollars.
caused

Acts, 1880-1.
It is the

duty of the Coroner to take inquests:
violent, sudden or casual deaths.
all deaths in prison without an attending physi-

1. Of all

2. Of

cian.
or

all dead bodies

found, whether of

persons

known

unknown.

4. Of all dead bodies of persons who have died or disappeared under suspicious circumstances.
5. Of the dead bodies of persons of whom affidavit may
be made that they came to their death by violence or foul
play.
6. Whenever ordered by a court having criminal jurisdiction. Code, 1873, Sec. 589.
They are authorized, in order to carry into effect the
preceding section, to disinter anyjbodv already buried, and,
like a'^Sheriff, to command the power of the county for

that purpose.^

Code, 1873, Sec.J>90,
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When persons have come to their death by violence, and
are witnesses to it, and the person accused is under

there

arrest, and undergoes an examination before a competent
no inquest.
Code, 1873, Sec. 592.
inquest where persons come to their
death by accident, or act of God in presence of witnesses,
and there is ,no reason to suspect foul play, and no person
makes affidavit of facts raising such suspicions.
Code,
1873, Sec. 593.
The costs of such inquests shall be paid out of the
county funds. Code, 1873, Sec. 594.
When there is no Corone.r in a county, or he is absent
from the county when needed, or will not, or can not, take
an
inquest, any Justice of the Peace of the county may
act as Coroner.
Code, 1873, Sec. 596.

tribunal, there need be
.

There also need be

no
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JUSTICES OF THE PEACE A HD NOTARIES
PUBLIC.

Par. 2, Sec. 7, Art. 6, Constitution of 1877.
Justices of the Peace shall have jurisdiction

in all civil
arising ex contractu, and in cases of injuries or damages to personal property, when the principal sum does not
exceed one hundred dollars, and shall sit monthly at fixed
times and places; but in all cases there.may be an appeal
to a jury in said Court, or an appeal to the Superior Court,
under such regulations as may be prescribed by law.
No Justice of the Peace or Notary Public, who is ex
officio a Justice of the Peace, can sit in any cause or proceeding in which he is personally interested, or related to
either party within the fourth degree of consanguinity or
affinity, nor in which he has been of counsel, without the
consent of all parties in interest.
Code of 1873, §205; 37
Ga., 678; 55 Ga., 607; 59 Ga., 380.
Code, 1873, §448. Their criminal jurisdiction extends
over
persons of, or crimes committed in-, their respective
counties, and their civil jurisdiction over persons resident
of tlieir respective districts, and itinerant persons, and to
persons of other districts in certain particular cases provided
for by law.
Code, 1873, §4134. Ten days’ residence of a party within
a militia district shall be sufficient to
give the Justice Court
of such district jurisdiction of suits against him.
Code, 1873, §4121. The Justice Courts shall be held at
a
place in each militia district as nearly central as convecases

nience will admit.
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Justice Courts, where held and how, place of holding is
changed, etc. See Code, 1873, §§458, 459, 460.
Code, 1873, §462. All judgments of such Justices rendered in any civil cause, anywhere else than at the place for
holding their Court lawfully appointed, are void.
Code, 1873, §4139. All suits before Justices of the Peace
and Notaries Public, who are ex officio Justices of the Peace,
shall be commenced by written summons, which shall be
issued and signed by the Justice of the Peace or Notary
Public of the district in which the suit is brought, and shall
be directed to any lawful constable of the county in which
the suit is commenced, commanding the defendant to appear at the time and place of trial, which time and place
shall be specified in the summons; and such Justice of the
Peace or Notary Public shall attach a copy of the note,
account, or cause of action sued on, to said summons, at the
time the same is issued.
Acts, 1880-1.
Code 1873, §4140. The date of the issuing of the summons

slAll be considered the commencement of the action.

Code, 1873, §4141.
teen

All

summonses

shall bear date fif-

days before the time of the trial of the cause, and shall

be served upon the defendant, either by giving
same in person, or by leaving such copy

of the

him

a copy

at his usual

and most notorious

place of abode, at least ten days before
1878-9, p. 53.
Code, 1873, §4, sub div. 8. When a number of days is
prescribed for the exercise of any privilege or the discharge
of any duty, only the first or last day shall be counted, and
if the last day shall fall on the Sabbath, another day shall
be allowed in the computation.
the trial.

See Acts,

Note.—Constable may serve summons in certain cases
the

county.

anywhere in

See Code, §4142.

Code, 1873, §4143. The officer serving the .summons
original, with his entry of service thereon,

shall return the

to the Justice of the Peace before whose Court the suit is
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pending, and the Justice shall file and preserve the said
original summons, with the other papers appertaining to his
office.
Form

of summons on account.

Georgia—Jackson County.

245th Dist. G. M.

lawful constable of said county:
The defendant, Richard Roe, of said district, is hereby required to
appear at the next Justice’s Court for said district, at (here insert the
usual place of holding the Justice’s Court in the district in which suit
is brought), on the
day of
, hy 10 o'clock a. m., to answer the
complaint of John Doe in an action upon account for sixty dollars, a
copy of which is hereto attached. Herein fail not.
Given under my hand and official signature,
S. McCarty, J. P.
day of
188—.
To any

,

Note.—If the suit be upon promissory note, the words “promissory"
note ’’ should be inserted in the above form instead of the word “ account.”
Form

of summons and complaint in Justices' Court in action for damages
upon breach of contract.
%

Georgia—Jackson

County.

245th Dist. G. M.

To any lawful constable of said county:
defendant, Richard Roe, of said district, is hereby required to
appear at the next Justice’s Court for said district, at (here insert the
usual place of holding the Justice’s Court in the district) on the
day
, by 10 o’clock a. m., to answer the complaint of John Doe in
an action for damages, in the sum of one hundred dollars, upon breach
of contract: For that heretofore, to-wit: on the 1st day of January,
1880, complainant rented to said Richard Roe
acres of land, for
which complainant was to receive one-third of the corn and one-fourth
of the cotton raised by said Richard Roe upon the said land during
said year 1880, rented as aforesaid, the said Richard Roe agreeing and
contracting on his part to faithfully cultivate Said land rented as aforeThe

said.

Complainant avers that said Richard Roe failed and neglected on
his part to thoroughly cultivate said land, rented as aforesafd, to the
damage of complainant one hundred dollars. Herein fail not. Given
under my

hand and official signature,

,

1881.
S. McCarty, J. P.

Note.—There is

implied contract upon the part of every tenant
faithfully cultivate the land rented, although there may be nothing
said or agreed upon at the time of renting as to the manner in which
an

to

the land shall be cultivated.
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Summons in action for damages to personalty.
Georgia.—Jackson

County,

To any

:245th Dist. G. M.

lawful constable of said county:

The defendant, Richard Roe,

of said district, is hereby required to
said district, at (here insert the
in the district), on the —- day
of
188—, by 10 o’clock A. it, then and there to answer the complaint of John Doe, in an action for damages in the sum of fifty dollars: For that heretofore, to-wit: on the
day of
188—, the
said Richard Roe did unlawfully wound by shooting with a gun a certain sorrel horse, the property of complainant,.to the damage of complainant fifty dollars.

1

appear at the next Justice’s Court for
usual place of holding Justice’s Court
,

,

Given under my

day of

,

hand and official signature,
188—.
Summons in action

Georgia—Jackson

S. McCarty, J. P.

of trover.

County. 245th Dist. G. M.

To any

lawful constable of said county:

The defendant, Richard Roe, of said district, is

hereby required to
at (here insert the
usual place for holding the Justice^ Court in said district), on the
day of
188—, by 10 o’clock a. m., to answer the complaint of
John Doe, in an action for the recovery of one bale of cotton, put up
in bagging and iron ties, of the weight of five hundred pounds, good
quality, of the value of fifty dollars, which bale of cotton is in the possession of said Richard Roe, and to which complainant claims title,
and which bale of cotton said Roe refuses to deliver to complainant
or to pay him the value thereof.
appear

.

at’the next Justice’s Court for said district,
,

Given under my

day of

,

hand and official signature,
188—.

S.

McCarty, J. P.

Under the Constitution of 1877, the Justice’s Courts have

jurisdiction in actions for trover and all other actions for
torts to .personal property, where the damage is less than
hundred dollars.

62

Ga., 345.
personal property is converted into money by
sale, the tort may be waived, and suit be brought for money
had and received by defendant for plaintiff’s use. 62 Ga.,
one

Where the

345,
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.

Form,

of action under section 2965, Code of 1873.

Georgia—Jackson County.
To any

245th Dist. G. M.

lawful constable of said county:

Richard Roe, of said district, is hereby required to
appear at the next Justice’s Court for said district on the 5th day of
July, 1881, at the Court-house in Jefferson, by 10 o’clock, a. m., to
answer the complaint of John Doe, in an action for damages for fifty
dollars. For that, heretofore, to-wit: On the
day of
, 18—,
the dogs of said defendant, said dogs not being, at the time, on the
premises of their owner, the said defendant, or their possessor, or
person having charge of them, did kill twenty head of sheep, the
property of complainant, of the value of fifty dollars. Herein fail
The defendant,

not.

Given under my
this June

hand and official signature,
8.

15th, 1881.

Note.—If there be
with

a

copy

more

than

one

McCarty, J, P.

defendant, each shall be served

of the original summons.

A creditor cannot

Justice’s Court
debtor.

58

bring claim within jurisdiction of
by entering credit without consent of

Ga., 406.
Form

Georgia—Jackson

of subpoena.

County.
To Randall Brown:

You

hereby required to appear at the next Justice’s Court for
the 245th District, G. M., of said county, at the Court-house in Jefferson, on the 15th day of April, 1880, by 10 o’clock, A. m., to be
sworn as a witness for the defendant in a case pending in said Court,
in which John Doe is plaintiff and Richard Roe is defendant.
Herein
fail not under the penalty of the law.
S. McCarty, J. P.
April 5th, 1880.
are

.Judgment in Justice’s Court cannot be rendered within
than fifteen days from date of summons, and that
parties interpleaded, and made no objection as to time
of trial, will not cure defect.
Where the time appointed for the trial of a case in Justice’s Court is on the
fourteenth day from the date of the summons (for instance,
jess
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bear date

January 1st, requiring the defendthe 15th day of said month), and the Justice rendered judgment, although the defendant may appear and defend, the judgment so rendered is absolutely
void. The fact that the case was continued by the Justice,
on the
day upon which the defendant was cited to appear,
until some day thereafter does not alter the principle. 59
Ga., 532, 603; 56 Ga., 282.
a summons

ant to appear on

Note.—Judgment rendered where
54 Ga., 496.

no summons

has been issued is

void.

Note.—For form of
Note.—All
sworn

pleas,

see

pleas to action in Superior Courts.

dilatory pleas, and pleas of

non

est factum, must he

to.

Where suit is brought upon an
account, against a party whd has removed from the

Code, 1873, Sec. 4151:
open

coupty in which the debt was contracted, or who resides
out of the county in which the debt was contracted, such
be

proved by the written affidavit of the
plaintiff, and when so proved shall be received in evidence
as if it was proved in open court.
Nevertheless, if the
defendant will file his written affidavit, denying the justice
and fairness of the whole or any part of such account, the
Court shall not give judgment in favor of the plaintiff for
that part of the account so denied and controverted, unless
supported by other proof.
account

must

Form under

preceding section.
Athens, Clarke County.

1880.

Richard Roe to John Doe,

June 10, To 150 lhs. bacon, at 10c..
“

“ 20 bush, corn, at $1.00,
July 4, " 40 yds. shirting, at 10c
“
4, “15 lbs. tobacco, at 50c.,
4, “ 1 sack salt
“

10,

Dr.

$15 00
20 00
4 00

7 50
1 50

$48 00
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Georgia—Clarke County.

before the undersigned John Doe, a resident of
oath, says that the goods mentioned in the foregoing hill of particulars, were sold and delivered by affiant to Richard
Roe in said county as charged; that said Richard Roe resides in the
county of Oconee, and that said account is just, due and unpaid.
In person appeared
said county, who, on

John Doe.
Sworn to and subscribed before me,

day of

-,

18—.

James Luck, J. P.

Counter-affidavit.
John Doe,
VS.

District, G.M.,

Complaint in Justice’s Court for
Oconee County.

,

Richard Roe.

Georgia—Oconee

County.

In person appeared before the undersigned Richard Roe, who, on
oath, says that the account sued on in the above stated case is unjust
and unfair, and that he is not indebted to plaintiff the amount of said
Richard Roe.
account, nor any part of it.

Sworn to and subscribed before me,

day of

18—.
McCarty, J. P,
,

S.

Note.—Interrogatories may be sued out in Justice’s CourtTunder
same rules and regulations which prevail on that subject in the
Superior Courts, “except that the interrogatories shall be filed with
the Justice of the Peace instead of the Clerk, and the notice required
shall be five days instead of ten, after the expiration of which the
the

Justice shall issue
for in the
tories and

a

commission which shall be executed

Superior Court.
Depositions. ”

Code, 1873, Sec. 4154.

Code, 1873, Sec. 4153.

as

provided

See “Interroga-

'

All

cases

before

a

Justice of the

Peace stand for trial at the time and place designated in
the summons, and shall be then and there tried, unless continued

according to law.
Code, 1873, Sec. 4155. If "either party is not ready for
trial at the time and place designated in the summons, the
Justice or commissioned. Notary Public my continue the
case
upon a sufficient legal showing to the next term of
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the Court.

But neither party shall be entitled to more
continuance, unless it be for providential cause.
See Acts, 1878-9, page 31.
than

one

Form

of judgment.

Judgment is hereby rendered by the Court for the plaintiff, John
Doe, against the defendant, Richard Roe, for forty-eight dollars,
dollars, interest to
principal debt, and the further sum of
judgment (and all future interest on said principal sum, at the rate
dollars for attorney’s
of
per cent., and the further sum of
fees, on amount recovered), and costs of suit. This
day of
,
S. McCarty, J. P.
18—.
Note.—If the

judgment is to bear only seven per cent, interest
foregoing judgment, to-wit: “All future interest on said principal sum at the rate of blank per cent,” should be
omitted ; and if the contract sued on has no stipulation as to atdollars for
torney’s fees, the words, “And the further sum of
attorney’s fees,” should likewise be omitted.
then the words in the

Code, 1873, Sec. 4165. Where suit is brought against
joint obligors and joint promissors, and any one or more
of them shall make it satisfactorily appear to the Court
that he signed the contract sued on as security only, and
was

not interested in the consideration thereof,

sfiall

enter

the Court

judgment, and award execution against
security.

up

such party as

Form of judgment

against principal and surety.

Judgment is hereby rendered by the Court for the plaintiff, John
Doe, against the defendant, Richard Roe, as principal, and William
Doe as security, for the sum of forty-eight dollars, principal debt,
and the further sum of
dollars, interest, and costs of suit.
8. McCarty, J. P.
day of
, 1880.
APPEALS TO

Note.—Either party

SUPERIOR

COURT.

being dissatisfied with the judgment of the
Notary Public, and upon all confessions of
judgments, provided the amount claimed in said suit is over fifty dollars, may, as a matter .of right, enter an appeal to the Superior Court
Justice of the Peace, or
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from said

judgment, within four days (exclusive of Sundays) after
judgment, upon paying all the costs that may
have accrued in the case up to the time of entering such appeal, and
by giving bond and security for the eventual condemnation money, or
by filing an affidavit in forma pauperis. See Code, 1873, Sections
the rendition of such

4157, 3616, 3633.

In all

where

execution issued from any

of the
State, shall have been levied on any
personal property, and there is a claim filed to the same, it
shall and may be lawful for either party interested in said
issue to appeal from the decision of said Justice's Court as
cases

an

Justices Courts in this

in all

cases

where the amount claimed

on

said execution is

fifty dollars

or upwards, or where the property
worth said amount, on their complying with

levied on is
the law already in existence governing appeals from Justice’s Courts
in this State. Acts, 1874, page 85 ; 54 G.,a 663.
An appeal may be entered by the plaintiff or defendant
in person or by his attorney at law, or in fact, and if by the
latter he should be authorized in writing, and such attorney
at law or in fact may sign the name of the principal to said
appeal bond, and the principal shall be bound thereby, as
though he had signed it himself. Code, 1873, Secs. 3615,
.

3617.

•

Executors, administrators, and other trustees, when sued
as such, or defending solely the title of the estate,
may en-

appeal without paying costs, and giving bond and security as hereinbefore required. Code, 1873, Sec. 3622 ;
59 Ga., 368.
Code, 1873, Sec. 3626: When an appeal from the judgment of a Justice of the Peace or Notary Public has been
entered to the Superior Court, it shall be the duty of such
Justice of the Peace or Notary Public to transmit the sam
to the Clerk of the Superior Court of the county in which
proceedings may have been had, at least ten days before the
next Superior Court of said county, to be there tried as
appeals have been heretofore tried in Georgia.
ter

an

JUSTICES AND NOTARIES PUBLIC.
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Where the

sum claimed, including
principal and interest,
fifty dollars, there may be an appeal from the Justice’s Court to the Superior Court. 62 Ga., 608.
Parties may appeal by consent from the Justice’s Court
to the Superior Court,when the amount involved is sufficient
to authorize an appeal.
61 Ga., 208.
An appeal from Justice’s Court not transmitted to the
Superior Court, ten days before the term, nor until the first
day of the term, cannot be dismissed for the delay of the
magistrate, it not appearing that the appellant either caused
the delay or sanctioned it.
59 Ga., 598.
Where defendant pleads as a set-off an amount over fifty
dollars, an appeal lies to the Superior Court. 54 Ga., 121.

■exceeds

•

APPEALS TO JURIES IN

JUSTICE’S

COURTS.

In any civil case in a Justice’s Court, either party dissatfsfied with the judgment of the Justices, may, as of right,
■enter an appeal to a jury in said'Court under the same rules

regulate appeals to the Superior Court: Provided,
by consent of parties such a case may be passed to the
appeal before judgment of the Justice, without giving
bond for the eventual condemnation money.
Acts, 1878-9,
pages 153 and 154.
Where the sum claimed exceeds fifty dollars, the law of
appeal from a Justice Court to the Superior Court shall be
the same as contained in the Code of 1873: Provided, that
in any case referred to in the first and' second sections of
this Act, appeals in forma pauperis, may take place under
such regulations as now exist for appeals in forma pauperis,
and subject to such laws as may be passed concerning pro■ceedings informa pauperis. Acts, 1878-9, page 154.
as now

that

.

Form of
John Doe '
Richard Roe.
The

j In, Justice’s Court, 245th District, G. M., Jackson
J

VS.

appeal bond.

county.

J pal,

Judgment for plaintiff for $60.00 princi-

dollars interest, and costs of suit.

defendant, Richard Roe, being dissatisfied with the said judg-

ment, and having paid the costs, now, within the time allowed by
14

•

■

■
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law, demands an appeal to a jury in said Court (or to the Superior
Court), and brings William Roe, and tenders him as his serurity, and
they, the said Richard Roe, as principal, and William Roe, as security,
hereby acknowledge themselves bound to the plaintiff, John Doe, for
the eventual condemnation money in said case, whatever it may be.
Witness our hands and seals this
day of
18—.
Richard Roe, [l, s.J
,

Principal.
William Roe, .[l.
Security.

s.]

Affidavit in forma pauperis.
John Dob
03.

Richard Roe.

1 Complaint for damages in 245th District, G. M.>
j. Jackson county. Judgment for plaintiff for $50.00

j principal, and costs of suit.

Georgia—Jackson County.
In person appeared before the undersigned,
fendant in the above stated case, who, being

Richard Roe, the dedissatisfied with said

judgment, and desiring to enter an appeal to a jury in said Court (or
to the Superior Court), and who, being sworn, says that he is advised
and believes that he has good cause of appeal, and that, owing to his
poverty, he is unable to pay the costs and give the security required by
law in

cases

Richard Roe.

of appeal.

Sworn to and subscribed before
this

day of

;

18—.

me

S. McCarty, J. P.

Note.—Appeal bond and affidavit

are

both amendable.

See Code,

1873, §§3505, 3506.

Pauper’s affidavit not traversable.
Oath

27 Ga., 85.

of jury in Justices' Courts.

You shall well and truly try the causes depending between the
parties at variance, and true verdicts give according to equity and the
opinion you entertain of the evidence produced to you, to the best of
your skill and knowledge, without favor or affection to either of the
parties, provided the case or cases submitted shall not be withdrawn
from your consideration.
So help you God. Acts 1878-9, p. 154.

.

Form

of verdict.

We, the jury, find for the plaintiff sixty dollars with interest and
suit, and We further find ten per cent, upon the amount recovered for attorney’s fees.
Jesse Bridges,

costs of

Foreman.

JUSTICES AND NOTARIES PUBLIC.
form
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of judgment.

Upon the finding of the jury for the plaintiff, judgment is hereby
plaintiff, John Doe, against Richard Roe and William
Roe, security on appeal, for the sum of sixty dollars, principal debt,
rendered for the
the

sum

of five dollars interest and the

of

sum

dollars costs of

suit, (and the further sum of six dollars and fifty cents for attorney’s
fees

on

amount

recovered),

day of

,

18—.

•

S.

McCarty, J. P.

Noth.—Nothing should be said in verdict or judgment about attorney’s fees unless contract sued on contains a stipulation in regard
thereto.

Form

John Doe
VS.

Richard Roe.

I In

of bond to stay execution.

Justice’s Court 245th District, G.

M., Jackson

)■

county.

Judgment for plaintiff for $60.00 princi-

j

pal,

dollars interest, and costs of suit.

The defendant in the above stated case,
William Jloe and tenders him as security,

having paid the costs, brings
and demands stay of execution for sixty days.
And the defendant and said William Roe acknowledge themselves bound unto the said plaintiff for the amount of
said judgment, the principal and interest in terms of the statute in
such case provided.
Richard Roe.
April 5th, 1880.
William Roe.

Approved: S. McCarty, J. P.
See Code, 1873, §4167.
form

of ft. fa.

Georgia—Jackson County.
To any lawful constable of said county :
hereby commanded, that of the goods and chattels, lands
and tenements of Richard Roe you make, or cause to be made, the
sum of sixty dollars principal, five dollars interest to judgment, and
all future interest at seven (or eight) per cent., three dollars and seventy-five cents costs, and thirty-five cents for this J? fa., and all future
costs, (and the further sum of six dollars and fifty cents for attorney’s
fees), which John Doe, on the
day of
18—, in our Justice’s
Court, held in and for the 245th District, G. M., of said county, recovered against the said Richard Roe. And have you the said several
sums of money at the next Justice’s Court to be held in and for said
district, to render to the said John Doe. And have you then and
You

are

,

there this writ.

Given under my

hand and seal

day of

——,

S.

18—.
McCarty, J. P.
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Form

of fi. fa. against principal and surety

Georgia—Jackson County.
To any

lawful constable of said county

:

hereby commanded, that of the goods and chattels, lands
and tenements of Richard Roe, principal, and William. Roe, security, you make, or cause to be made, the sum of (etc., etc.,) recovered
against said Richard Roe, as principal, and William Roe, as security. And have you the said several sums of money, etc., etc.—(coneluding as in foregoing form).
You

are

Form

of cost of execution against plaintiff.

Georgia—Jackson County.
To any

lawful constable of said county:

It

appearing to the Court that an execution
against Richard Roe, issued from the Justice’s
trict G. M. of said county, has been returned
by the proper offioer, that there is no property

in favor of John Doe
Court of the 245th Diswith the entry thereon

of the defendant out of

which satisfaction of the execution can be made; and it further appearing that the said John Doe has been notified of the said return, and the
costs in said case demanded of him, which he, the said John Doe,
refuses to pay: These are, therefore, to command you, that of the
goods and chattels, lands and tenements, of the said John Doe, you
cause to be made the sum of
dollars, costs in said case, and thirtyfive cents for this fi. fa., together with all future costs.
And have you the said sums of money at our next Justice’s Court,
to be held in and for said district, to be disposed of according to law;
and have you then and there this writ.
Herein fail not.
Given under my hand and official signature,
this
S. McCarty, J. P.
day of
, 188—.
Form

of claim oath under §4158, Code of 1873.

Georgia—Jackson

County.

Personally appeared before me, S. McCarty, a Justice of the Peace
county, George Banks, who upon oath says, that a certain sorrel mare, about eight years old, with blaze in face, levied on as
the property of Richard Roe by virtue of a fi. fa. issued from the
Justice's Court of the 245th District G. M., Jackson county, in favor
John Doe against Richard Roe, is the right and property of affiant.
in and for said

George Banks.
Sworn to and subscribed before me,
S. McCarty, J.
, 1881.

P.
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Claimant shall also
amount of the

give bond and security in double the
execution, payable to the plaintiff in execu-

tion.
Form,

of claim bond.

Georgia—Jackson County.

We, George Banks, as principal, and William Wallace, as security,
jointly anfl severally, to pay John Doe one hundred'and thirty
dollars, subject to. the following conditions: William Waddle, a constable of said county, having levied an execution issued from the Justice's
Court of the 245th District G. M., of said county, in favor of John
Doe against Richard Roe, upon a certain sorrel mare, about eight years
old, as the property of Richard Roe, which property has been claimed
by said George Banks: Now, should the said George Banks pay all
costs and damages which the said John Doe may sustain in case it
shall appear that such claim was frivolous and intended for delay only,
agree,

.

.

then this bond to be void.

Witness

our

hands and seals, this

day of
George

,

188—.

Banks,

[b. s.J

Principal.
William Wallace,
Security.

[l. s.j

Forthcoming bond.
Georgia—Jackson

County.

We, George Banks, as principal, and Prank Smith, as security, agree,
jointly and' severally, to pay William Waddle, constable of the 245th
District G. M., of said county, one hundred dollars, subject to the following condition: William Waddle, constable, as aforesaid, having
levied

an

execution issued from the Justice’s Court of said district in

favor of John Doe

against Richard Roe on a certain sorrel mare, about
old, which property has been claimed by George Banks.
Now, should said George Banks deliver said property to the constable
at the time and place of sale, provided said property be found subject

eight

years

to said

execution, then this bond to be void.

Witness

our

hands and seals,

day

,

188—.

George Banks,
[L.
Piincipal.
Frank Smitu,
[l.

S.]

-

s.]

Security.

The amount of the bond must be in double the value of

the property

levied upon, and must be made payable to the
See Code, 1873, §3728.

levying officer.
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Noth.—When the claim affidavit is made and bond given, the consale of the property, and return the papers to

stable shall postpone the
the next regular term of

the Court, whence execution issued, occurring after ten days from the filing of said claim, and it shall be the
duty of the Court to cause an issue to be made up, and to try the
rights of property according to law. Code, 1873, §4159; Acts, 1878-9,
page 67.

For forms of “

issue,”

Affidavit to foreclose mortgage

see
on

“ claims ” in Su'perior Court.

personalty where defendant resides in this
State.

Georgia—Jackson

County.

Personally appeared before me, S. McCarty, a Justice of the Peace
in and for said county, John Doe, who on oath says that Richard Roe,
of
District G. M., of said county, is indebted to him on the annexed
mortgage the sum of one hundred dollars, principal, and ten dollars
John Doe.
interest, to date, which amounts are now due.
—

Sworn to and subscribed before me,
S. McCarty,
day of
,
188—

Affidavit to foreclose mortgage
Georgia—Jackson

on personalty
the State.

J. P.

where defendant resides without

County.

Personally appeared before me, S. McCarty, a Justice of the Peace
in and for said county, John Doe, who on oath says that Richard Roe,
a

non-resident of said State, is indebted to him on the annexed mort-

sum of one hundred dollars, principal, and ten dollars interdate, which amounts are now due, and that the property mentioned in said mortgage is in said county.
John Doe.

gage,

the

est to

Sworn to and subscribed before me,

day of

,

188—

S. McCarty, J. P.

Note.—The property must

be advertised for thirty days at three or
public places in the district where the property may be found,
and sold as other property at constables’ sales.
•

more

Fi. fa.
Georgia—Jackson county.
To all and
You

singular the constables of said State:

hereby commanded, that of certain property of Richard
Roe, of the
District G. M., of said county, to-wit: (here describe
are
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*

the

property as described in the mortgage) you cause to be made the
of one hundred dollars, principal, ten dollars, interest to date, and
all future interest at the rate of eight per cent, and
dollars
and
cents costs, which sums John Doe, lately before me recovered
of Richard Roe on the foreclosure of a mortgage given by the said
Richard Roe to the said John Doe, dated the
day of
, 188—.
And have you the said sums of money at the Justice’s Court of the
District G. M of said county, to be held on the
day of
,
188—, to render to the said John Doe his principal, interest and costs
sum

,

aforesaid.

And have you

Given under my
188—.
Form

then and there this writ.

hand and official signature, this
day of
S. McCarty, J. P.

of notice to be given

,

b^Fustice of the Peace to mortgagor.

To Richard Roe:
You

are

hereby notified that John Doe has filed with me a certain

mortgage, executed by you to him on the
day of
, 188—, on
(here describe the property as described in the mortgage), with an affidavit attached thereto, in which said John Doe claims that there is
due and owing to him on said mortgage the sum of one hundred dollars, principal, and ten dollars, interest, and that a mortgage fi. fa. in
favor of said John Doe has this

mortgaged property.

This

day been issued by
day
188—.

me

against said

,

S. McCarty, J. P.

CRIMINAL

JURISDICTION.

Note.—Courts of inquiry cannot inquire into the offenses of using
opprobrious words or abusive language, or obscene -and vulgar language in the presence of females. Code, 1873, §4372.

Code, 1873, Sec. 4714:

Any affidavit made or warrant
against the penal laws
practicable the following facts, to-wit: The offense, the county in which the
same was committed; and when the offense
charged is larceny, the ownership of the property alleged to have been
stolen, or the person from whose possession it was taken,
shall, as far as practicable, be stated in the affidavit and
issued for the arrest of any offender
of this State, shall state as nearly as

•warrant.

I

.
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The arresting officer shall carry
prisoner before the most convenient and accessible judicial officer authorized to hear the cause, unless the prisoner shall desire otherwise, in which case if there
be no
suspicion of improper motive, the arresting officer shall
carry him before some other judicial officer.
But in no
case has the prisoner the right to select the Justice before
Code, 1873, Sec. 4718:

the

whom lie shall be tried.

Code, 1873, Sec. 4729:

In order t-> arrest under

a war-

charging a crime, the officer may break open the door
house where the offender is concealed.
Code, 1873, Sec. 4732: A reasonable time shall be given
to the defendant or prosecutor, for the preparation of his
case, and in no event shall the defendant be forced to trial,
without the aid of counsel, if there be a reasonable probability of his securing counsel without too great delay.
Code, 1873, Sec. 4733: The Court shall hear all legal evidence submitted by either party, and shall always permit
rant

of any

'the defendant to make his

own statement of the transaction,
(not under oath), if he desires to do so. The weight to be
given to such statement shall be entirely in the discretion and
sound judgment of the Court. Whenever such statement
is made it shall be the duty of the Court to reduce it to
writing, and return it with the other papers to the proper
Court in the event of a commitment. 54 Ga., 156.
Code, l873y Sec. 4734 : If the charge be of a felony the

Court shall

cause an

and returned

as

abstract of all the evidence to be made

above.

Code, 1873, Sec. 4737: Whenever any Justice of the
or other
judicial officer, sitting as a Court of inquiry,
shall bind over any defendant to appear at the Superior
Court to answer any charge it shall be the duty of such officer, sitting as a Court of inquiry, then and thereto indorse
Peace

on

is

the warrants the

names

of each witness for the State.

Code, 1873, Sec. 4738: The duty of the Court of inquiry
simply to determine whether there is sufficient reason to
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suspect the guilt of the accused, to require him to appear
answer before the Court competent to try him, and

and

whenever such such

probable

cause

exists it is the duty of

the Court to commit.

no

Code, 1873, Sec. 4742: If bail is tendered and accepted,
regular commitment need be entered, but a simple mem-

orandum of the fact of bail

being taken. A reasonable
opportunity shall be allowed the accused to give bail, and
even after commitment and imprisonment, the committing
Court may order the prisoner brought before him or them
to receive bail.

Code, 1873, Sec. 4743: If the party waives a hearing
bail, a memorandum of these facts shall be entered on the warrant; and this may be done by the party
charged before arrest, and when done shall operate as a suand tenders

jpersedeas.
Code, 1873, Sec. 4744

:
A Court of inquiry may comdifferent offense than that stated in the warrant, if
the evidence requires it.

mit for

a

Code, 1873, Sec. 4745

:

The commitment shall be deliv-

ered to the officer in whose
be

charge the prisoner is.placed, to
delivered with the prisoner to the jailer, and a memo-

random

of the facts entered

on

the warrant.

The

war-

rant, and all the other papers, shall be forwarded to the
Clerk of the

Superior Court, or other Court having juriscrime, to be delivered to the solicitor or attorney-general.
diction of the

Form,

of affidavit in simple larceny.

Georgia—Jackson

County.
Personally came John Jones, who on oath says, that to the best of
his knowledge and belief, Jesse Cain did,.on the 10th day of June, in
the year 1880, in the county aforesaid, commit the offense of simple
larceny, by taking and carrying away a certain no-horned black cow,
about six years old, the property of deponent, with intent to steal
the same. And deponent makes this affidavit that a warrant may issue
John Jones.

.for his arrest.
Sworn to and subscribed before me,

day of

,

18—

S. McCarty, J. P.
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Form

of warrant.

■Georgia—Jackson County.

Sheriff, Deputy Sheriff, Coroner, Constable or Marshal of
said State—Greeting:
John Jones makes oath before me, that on the 10th day of June,
I860, in the county aforesaid, Jesse Cain did commit the offense of
simple larceny, by taking and carrying away a certain no-horned
black cow, about six years old, the property of deponent, with intent
To any

to steal the same.

You are therefore commanded to arrest the body of the said Jesse
Cain, and bring him before me or some other judicial ofHcer.of this
State, to be dealt with as the law directs. You will also levy on a
sufficiency of the property of the said Jesse Cain to pay the costs in
the event of his final conviction.

Herein fail not.
S. McCarty,.

June the 10th, 1880.
Note.—In all

J. P.

except larceny a bare statement of the offense
62 Ga., 583.

cases

will be sufficient.

Appearance bond.
Georgia—Jackson County.

We, Jesse Cain, as principal, and George Mack, as security, agree
jointly and severally to pay A. H. Colquitt, Governor of Georgia, and
his

successors

in office, one hundred dollars, unless said Cain be and

appear at the next Superior
term thereof till discharged

Court for said county, and from term to
by law, to answer to any iijflictment for
simple larceny of a certain no-horned black cow, about six years old,
the property of John Jones, that may be preferred against him by the
§rand jury of said county. Witness our hands and seals,
day of
Jesse Cain,
1881.
[l.s.]
,

Principal.
George Mack, [l.s.]
Security.

Approved: S. McCarty, J. P.
Commitment where party cannot
Georgia—Jackson
Jesse Cain

give bond.

County.

having been arrested on a warrant for the offense of simpie larceny of a certain no-horned black cow, about six years old, the
property of John Jones, and brought before me, after hearing evidence!
it is ordered, that he be committed for trial for the offense of simple
larceny, and the jailer of said county (or any other county, if neces-
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sary) is required to receive and safely keep him until discharged by
due process of law. Witness my hand and seal,’
day of
18—
S. McCarty, J. P., [l.s.]
Entry

on.

warrant where party waives hearing.

Jesse

Cain, having been arrested by. virtue of the within warrant,
hearing, and gave bond in the sum of one hundred dollars,
with George Mack for his security. This
day of
18—
S. McCarty, J. P.
waived

.

a

When the accused is bound
•cer

committed, the offia subpoena to all
the State, to appear and

over

or

holding Court of inquiry shall give

material witnesses examined for

testify before the grand jury at the term to which the deSee Code, 1873, §3846.

fendantis bound to appear.

jSubpmna for witness.
Georgia—Jackson County.
To John Baker:
You

hereby commanded to be and appear at the next term of the
Superior Court for said county, to be sworn as a witness before the
grand jury in the case of the State against Jesse Cain, charged with
the offense of simple larceny. Herein fail not under the penalty of
f*the law. Witness my hand and official signature,
day of
1881.
S. McCarty, J. P.
are

,

The 10th section of the Act of
the Peaee discretion to award costs

1811, giving Justices of

against the accused, or
Acts, 1876, page 108.
If the prosecutor abandons the case before trial before
the Court of inquiry, the Justice may enter up judgment
against the prosecutor for costs and jail fees, and enforce
the same by execution in the name of the State against
such prosecutor, or by an attachment for contempt. See
Code, 1873, Sec. 4630. '
The costs of any prosecution shall not be demanded of
any defendant (except the fees of his own witnesses) until
after conviction or escape. Code, 1873, Sec. 4699.
prosecutor, is repealed.
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Judgment against prosecutor for costs, etc.

The State
VS.

Jesse Cain.

}

Simple Larceny.

appearing to the Court that John Jones, the prosecutor in the
has, before trial by the Court of inquiry, abandoned
the prosecution of said
cas(e. It is ordered by the Court that the
State of Georgia recover of the said John Jones the sum of
dollars and
cents, costs and jail fees in said case, said costs
being as follows: (Here set out each item of costs due each officer.)
S. McCarty, J. P.
This
day of
, 18—.
It

above stated case,

Execution

State

op

from, foregoing judgment.

Georgia—Jackson

County,

To all and

singular the constables of said county, greeting:
We command you that of the goods and chattels, lands and tenements of John Jones, you make, or cause to be made, the sum of
dollars and
cents, costs and jail fees, which the State of
Georgia recovered against him in our Court, on the
day of
,
18—, and the further sum of thirty-five cents for issuing this ft. fa.,
and all future costs; and have you the said sums of money at our
next Court for the 24>tli District, G. M., on the
day of
18—,
to render to the State of Georgia the costs aforsesaid ; and have you
then and there this writ.

Witness my

hand and seal, this

day of
S.

Warrant
■

,

18—.

McCarty, J. P.

[Seal ]

for good behavior.

Code, 1873, Sec. 4749.
Form

of affidavit.

Georgia—Jackson Count}’.
In person comes before
and for said county, Jesse

the undersigned, a Justice of the Peace in.
Black, who, on oath, says, that the conduct
of Lewis Strong, now in said county, is such as to justify the belief
that he, the said Lewis Strong, is about to engage in fighting a duel’,
with one William Sharp, and that he makes this affidavit that a warrant may issue for his arrest in terms of the law.
Jesse Black.

Sworn to and subscribed before me,

day of

,18—.
S.

McCarty, J. P.
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Georgia—Jackson
To any

County.

Sheriff, Deputy Sheriff, Coroner^ Constable or Marshal of said
State, greeting:

Jesse Black

having made oath before

me

that the conduct of Lewis

now of said county, is such as t9 justify the belief that he, the
said Lewis Strong, is about to engage in fighting a duel with one William Sharp: These are, therefore, to command you to arrest the said

Strong,

Lewis Strong, and bring him before me or some
of this State, to be dealt with as the law directs.
Given under my

other judicial officer
Herein fail not.

hand and official signature,

day of
S.

Peace warrant under section

,

18—.

McCarty, J. P.

4752, Code of 1873.

.

Affidavit.
Georgia—Jackson County.
In person comes before the undersigned, a Justice of the Peace in
and for said county, Jesse Black, who, on oath, says, that he is in
fear of bodily harm to himself (or to his family, or violent injury to
his

property,) from

davit that

a

one

Lewis Strong, and deponent makes this affiissue for his arrest in terms of the law.

warrant may

Jesse Black.
Sworn to and subscribed before me,
S. McCarty, J. P.
day of
, 18—.

Warrant.
Georgia—Jackson County.
To any

Sheriff, Deputy Sheriff, Coroner, Constable or Marshal of said
State, greeting:

having made oath before me that he is in fear of bodily
(or to his family, or of violent injury to his property,)
from one Lewis Strong: These are, therefore, to command you to
arrest the said Lewis Strong, and bring him before me or some other
judicial officer of this State, to be dealt with as the law directs..
Jesse Black

harm to himself

Herein fail not.

hand and official signature, '
day of
, 18 —.

Witness my
the

S.

McCarty, J. P.
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Judgment

on peaee

warrant.

The State

Upon hearing evidence in the above stated case, it
adjudged by the Court that the defendant, Lewis
Lewis Strong.
| strong, give bond and security in the sum of one
hundred dollars to keep the peace towards Jesse Black, his family and
is

his

property, or, in default thereof, that he be

day of

,

committed.

This

S. McCarty, J.

18—.

P.

Bond.

Georgia—Jackson County.

We, Lewis Strong, as principal and James Strong, as security, agree,
jointly and severally, to pay A. H. Colquitt, Governor of Georgia,
and his successors in office, one hundred dollars, upon condition that
said Lewis Strong fails to keep the peace as against the person, family
and property of Jesse Black.
Witness our hands and seals
day of
18—.
Lewis Strong, [l. s.]
James Strong, [l. s.]
,

If defendant fails to

give bond

Form
The State
W.

:

of commitment.

To the Jailer of said county:

}•

The defendant, Lewis Strong, having been

re-

Lewis Strong. !

j quired to give bond and security in the sum of one

hundred dollars to

keep the peace toward Jesse Black, his family and
property, and having.failed and refused to give such bond, you are,
therefore', hereby required to receive the said Lewis Strong, and him

safely keep in the
Given under my

common

jail of said county till legally discharged.

hand and seal

day of

,

18—.

S. McCarty, J. P.

[l. s.J

Search warrants.

Code, 1873, §1757. A warrant to search the house or
property of another must issue only on probable cause sup-

ported by oath, and particularly describing the place to be
searched and the person or thing to be seized.
Code, 1873, §4758. The officer executing such a warrant
may break the door of the house ov room specified in the

JUSTICES AND NOTARIES PUBLIC.

223

The warrant is his

justification. If it was taken
probable cause, the breaking and search is a trespass on the part of the applicant therefor.
Code, 1873, §4759. If the goods-are found, the officer
shall seize and bring them before the Court, who may hear
evidence as to ownership and possession, and grant posseswarrant.

without

sion to the

owner

from whom the

same

have been feloni-

ously taken.
Code, 1873, §4760. The forcible taking of goods, if not
done with criminal intent, is not probable cause for a search
warrant.

Code, 1873, §4761. Upon the hearing, the Court may
require the .person in whose possession the goods are found
to give bond for his appearance, to answer, either charge
for larceny, or receiving stolen goods, as the facts may be.
Affidavit for search warrant.
Georgia—Jackson county.

Personally appeared before me, S. McCarty, a Justice of the Peacecounty, Henry Fouche, who being duly sworn, says,
that on the
day
1881, there was stolen from affiant the following property, (here describe the property) and that he has probable cause to believe, and in good faith does believe, that said property
is concealed in the dwelling-house of Nathan Sloan, situated on Randolph street, in the town of Jefferson, in said county, such probable
cause consisting in this, (here set out the facts).- Affiant makes this
affidavit that a warrant may. issue to search said house, seize said goods
in and for said

,

and arrest said Sloan, in terms of the statute in such case provided.
Henry Fouche.
Sworn to and subscribed before me,
S. McCarty, J. P.
day
18—.

Note.—Unless in the opinion

of the magistrate the facts set out in
probable cause, he cannot issue the warrant.
Constitution, 1877. 'Art.l, Sec. 1. Par. xvi.
the affidavit amount to

Warrant to search.
Georgia—Jackson county.
To the Sheriff, his

Deputy,

or any lawful

Constable of said county:

Henry Fouche, having made affidavit- before ine that on the
day
of
1881, there was stolen from him (here describe the property as
,

£24
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•

and that he has probable cause to believe,
good faith believes, that said property is concealed in the dwelling-house of Nathan Sloan, situated on Randolph street, in the town

■described in the affidavit)
and in

in said county, such probable cause consisting in this:
(here set out the facts). These are, therefore, to command you that

of Jefferson,

you enter said dwelling-house and
and if you find said property in

diligently search-for said property,
said dwelling-house, seize it, and

bring the same, together with the said Nathan Sloan, before me or
some other judicial officer of this State, to be dealt with as the law
directs. Herein fail not. Given under my hand and official signature,
S. McCarty, J. P.
day
1881.
,

Entry of officer.
I have this

day executed the within warrant by seizing the property
therein, and by arresting Nathan Sloan, and have them in my
custody to be disposed of according to law. This
-day
18—.
William. Waddle, L. C.
named

'

’

Form of judgment.
The State
VS.

Nathan Sloan.

}

Search Warrant.

Upon hearing evidence in the above stated case, it is ordered that
seized, to-wit: (here describe the property) be delivered
over to Henry Fouche.
And it is further ordered, that said Nathan
Sloan give bond and security in the sum of two hundred dollars, to
be and appear at the next Superior Court to be held in and for the
county of Jackson, to answer to a charge of simple larceny of said
property, or in default thereof that he be committed to jail, and held
■1881.
to answer said charge.
dayS. McCarty, J. P.
the property

Affidavit for bastardy warrant.
Georgia—Jackson county.

Personally appeared before me, S. McCarty, a Justice of the Peace
county, Ann Smith, an unmarried woman, who upon
oath says that she is pregnant with a bastard child (or has been deli,vered of a bastard child, as the case may be,) which child it is probable
will become chargeable to the county aforesaid, and that John LoveAnn Smith.
joy is the father of such child. ’
in and for said

.

Sworn to and subscribed before me,

day of

■—1881.

•

S. -McCakty, J. P.
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JUSTICES AND NOTARIES PUBLIC.
Bastardy warrant.
•Georgia—Jackson

County.

To the Sheriff
Ann

Smith,

or

Constable of said county:

any

unmarried woman, having made oath before me
that she is pregnant with a bastard child (or has been delivered of a
bastard child, as the case may be,) which child it is probable will become chargeable to said
county, and that John Lovejoy is the father
of said child: You are, therefore, hereby commanded to arrest the
body of the said John Lovejoy, and bring him before me, to be dealt
with

as

an

the law directs.

Given under my

day of

,

hand and seal,
1881.

Form

S. McCarty, J. P.

[l.

s

]

of judgment to be enteied on docket.

Upon hearing evidence, it is ordered and adjudged by the Court that
defendant, John Lovejoy, be, and he is, hereby required to give
security in the sum of seven hundred and fifty dollars, for the education and maintenance of the child until it arrives at the age of fourteen years; also the expense of lying-in with the child, boarding,
nursing and maintenance while the mother of the child is confined by
S. McCarty, J. P.
reason thereof.
day of
1881.
the

,

Bond for

■Georgia—Jackson

support and education of child.

County.

We, John Lovejoy, as principal, and Simon Goodfriend, as security,
agree, jointly and severally, to pay H. W. Bell, Ordinary of said
county, and his successors in office, seven hundred and fifty dollars.
The condition of this bond is, that whereas the said John Lovejoy,
upon the oath of Ann Smith, stands charged and accused with being
the father of a bastard child, with which he is pregnant (or has been
delivered, as the case may be,) which child it is probable will become
chargeable to said county; and whereas the said John Lovejoy has
been by S. McCarty, Justice of the Peace in and for said county, adjudged to be the father of said bastard child: Now, should the said
John

Lovejoy well and truly educate and maintain said bastard child

until it shall attain the age of fourteen years, and also pay the expense
of lying-in with said child, boarding, nursing and maintenance while
the mother of such child is confined

by

reason

thereof, then this bond

to be void.'

Witness
Attested
14

our

by

hands and

seals,

day of

.

188—.

John Lovejoy,
Simon Goodfriend

[l. s.]
[l. s ]
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The foregoing bond should be filed in the office of the
Ordinary.
Form,

of order where the defendant fails to give bond when required to do so.

It

appearing to the Court that John Lovejoy was arrested on the
charge of bastardy, and that on the
day of
, 188 , he was
required to give security in the sum of seven hundred and fifty dollars
for the maintenance and education of the child until it arrives at the

of fourteen years; also, the expense of lying-in with the child,
hoarding, nursing and maintenance while the mother of the child is
confined by reason thereof; and it appearing to the Court that the said
John Lovejoy has refused to give such security; It is therefore ordered
that he be bound over for his appearance at the next Superior (or County)
Court for said county in a recognizance, for the sum of
dollars,
to answer to such complaint as may be then and there alleged against
him touching the premises.
This
day of
188-.
age

,

S. McCarty, J. P.
Bond to appear

at Superior Court.

Georgia—Jackson County.

We, John Lovejoy, as principal, and Simon Goodfriend, as security,
jointly and severally, to pay A. H. Colquitt, Governor of Georgia, and his successors in office, two hundred and fifty dollars, subject
to the following conditions: Whereas, Ann Smith, a single woman of
said countj. has this day, upon oath made before S. McCarty, a Justice of the Peace of said county, charged and accused said John with
being the father of a bastard child with which she is now pregnant (or
which child being born is a bastard), and which child it is probable
will become chargeable to the county; and whereas, the said John Lovejoy was required to give bond and security in terms of the law, and
refused to give such bond: Now, if the said John be and appear at the
next term of the Superior Court to be held in and for said county, and
from term to term thereof until discharged by due course of law, to
answer to the charge of refusing to give security for the maintenance
and education of said child, after having been required to do so in
terms of the law, then this bond to be void.
Witness our hands and seals, this
day of
188—.
agree,

,

John Lovejoy.
Simon Goodfriend.

[L. 8.]
[l. s ]

Note.—The above bond should be filed in the Clerk’s office of the

Superior Court.
Note. —For form of
to

give bond,

see

commitment, should defendant fail
Code, 1873, §4739.

or

refuse

JUSTICES AND NOTARIES PUBLIC.
Form
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of warrant by Justice on his own knowledge or information.

Georgia—Jackson

County.

By S. McCarty, a Justice of the Peace in and for said county—To the
Sheriff or any Constable of said county:
Whereas, it is known to me (or information has been made to me
oath, as the case may be,) that Ann Smith, a single woman, is
pregnant with a bastard child (or has been delivered of a bastard child,
if the child has been born), which child it is probable will become
chargeable to the county: These are, therefore, to command you to
arrest the said Ann Smith and bring her before me to give security to
the Ordinary of said county, as provided by law, or to discover on
on

oath the father of said bastard child.
Given under my

hand and seal

day of
S.

Note.—The Justice should

remember that the

founded upon the fact that the child
the county.
If this is not the case,
fere.
Form

, 188—.
McCarty, J. P. [l. s.]

proceedings are
is likely to become chargeable to
the Justice has no right to inter-

of bond to be given by mother of bastard.

Georgia—Jackson

County.

We, Ann Smith, as principal, and John Smith, as security, both of
said county, agree, jointly and severally, to pay H. W. Bell, Ordinary
of said county, and his successors in office, the sum of seven hundred
and

fifty dollars.

The condition of this bond

is, that whereas Ann Smith, a single
has been brought before S. McCarty, a Justice of the Peace
in and for said county, charged with being pregnant with a bastard
child, (or, if the child be born, with having been delivered of a bastard child,) which child, it is probable, will become chargeable to said
county: Now, should the said Ann well and truly maintain and eduwoman,

cate said child until it arrives at the age

of fourteen years, and save
harmless from all expenses of lying-m with said child,
boarding, nursing and maintenance while she is confined by reason
thereof, then this bond to be void.
Witness our hands aid seals, the
day of
, 188—. .
said county

Ann Smith.

John Smith.

This bond should be filed with the

Ordinary.

[l. s.]
[l. s.J
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INTERROGATORIES AND DEPOSITIONS.

'

Code, 1873, §3877. A witness may be examined on interrogatories by commission at the instance of either party,
in any civil cause pending in any Court of this State, when
either of the following state of facts exists :
1. Where the witness resides out of the

county.

Where, from the condition of his health from age or
otherwise, he cannot attend the Court, or from the nature
of his business or occupation, it is not possible to secure
his personal attendance without manifest inconvenience to
the public or to third persons, such as post-masters, public
carriers, physicians, school teachers, etc.
2.

3. Where the witness is about to
or

is about to leave home

on

remove

from the county,

business, for

a

sojourn

or a

tour, which will extend beyond the term of the Court.
4. All female witnesses.

5. Where he is the

the

only witness to

a

material point in

case.

How

interrogatories

are

prepared, filed, etc.,

see

Code,

1873, §3879.
All

parties having opposing interests, or their attorneys,
a
copy, and have an opportunity
cross-interrogatories. Code, 1873, §3881.

should each be served with
to file

Caption for interrogatories.
John Dob
VS.

Kichabd Roe.

I

Complaint

on note

in Jackson Superior Court.

Original interrogatories to be exhibited to James Davis, a material
plaintiff, and who resides in Hall county, Georgia.
First direct interrogatory : Do you know the parties, and where
do you reside ?
witness for the
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Second. (Here follow witli as many questions as may be necessary,,
observing the rule, that they are to be put “ sufficiently explicit to inform the opposite party of the nature of testimony sought and expected, and yet not liable to the objection of being leading questions.”)

'Note.—The interrogatories should be signed by the party making:
by his attorney.

them out, or

9

%

Entry by Clerk.
■“Piled in the office of the Clerk of the

day of

county, the

,

Superior Court of Jacksonr

1881.
James L. Williamson.
Clerk.

Form

of notice to opposite party to be served with the
To Richard

You

are

copy

interrogatories.

Roe, Esq.:

hereby notified that I have this day filed in the office of the

Clerk of the Superior Court for Jackson county, original interrogatoriesfor James Davis, of which the foregoing is a copy, and that afterthe

expiration of ten days, I shall apply for a commission in terms of
This
John Doe,
day of
18—.

the law.

,

Plaintiff.

See Rule

Superior Courts, 33.

Note.—Where written notice in form like the above is served upon'
the

opposite party or his attorney, a copy should be attached to the
original interrogatories, and an entry shonld be made thereon of thetime when served, and the person- on whom served, by the party or
officer serving the same.
■

Party
time of

may waive
filing.

copy

of interrogatories, and nolice of

Form,.

“Copy of the within interrogatories, and notice of the time of filing
Richard Roe,
day of
18—.

waived.’’

,

Defendant.

The

opposite party may file cross-interrogatories any time
days, or before the originals ate withdrawn

within the ten
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The

for execution.

cross-questions may be leading, and
interrogatories.
No exception to a written interrogatory on the ground
that it is a leading question shall prevail, unless it be filed
with the interrogatories before the issuing of the commission. Rule Superior Court, No. 37.
At the expiration of ten days commission shall issue
by the Clerk.
should be attached to the direct

Commission.
I

By the Hon. A. S. Erwin, Judge of the Superior
Court for the county and State aforesaid.
To
and
Esqs., greeting :
Whereas, theie is a certain matter of controversy, now depending
in the Superior Court for said county, between John Doe, plaintiff,
and Richard Roe, defendant; and whereas, James Davis is a material
witness jn said case, and cannot attend our Court without manifest
inconvenience : Now, know ye, that we, reposing special trust and
confidence in your prudence and fidelity, have appointed you, and you
and any two or more of you are hereby authorized and required to
cause the said James Davis personally to come before you, and after
being duly sworn, to examine him concerning the said suit agreeably
to the interrogatories hereunto annexed, and the answers to the same
being plainly and distinctly written, you are to send tbe same closed
up, under your hands and seals, to our Court, to be held on the first
Monday in August next, together with this writ. Witness the Hon.
A. S. Erwin, Judge of said Court,
day of
18—.
James L. Williamson,
Georgia,

Jackson County. )

-

,

Clerk.

Commissions shall issue

generally in blank, allowing the

party to select his own commissioners, but in any case the
opposite party shall have the' privilege of naming two
competent commissioners, whose names shall be inserted
in the commission, and one of whom shall act in the execution thereof, unless a good and sufficient cause be shown
for his failure.

Code, 1873, §3882.
Form of

A. B. and C. D.
persons to execute

nominating commissioners.

hereby nominated as suitable and competent
the within interrogatories,
day
18—.
Richard Roe,
are

Defendant.

INTERROGATORIES AND DEPOSITIONS.
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is competent to act as commissioner who is related
parties, or who has any interest in the suit. The attorney of either of the parties or his clerk cannot serve as commisNote.—No

one

to either of the

sioner.
i '

See

Code, 1873; §3883

;

5 Ga., 335, 421.

No

party, his counsel or his agent, or other person on
his behalf, should be'present at the execution of the commission.
Code, 1873 ; §3884.
When commission issues in
filled with the

names

blank, such blank should be

of the commissioners.

At least two

should act.
Caption.
John Doe,

Complaint on Note in Jackson Superior Court.

V8,

Bichard Roe.
State

of

Georgia—Hall county:

By virtue of

a

commission from the Superior Court of Jackson

county, Georgia, we have caused James Davis, the person in said commission named, to come before us, who being duly sworn, true anewers to

make to certain

answers' as follows

interrogatories thereto annexed, deposes and

:

To the first direct

interrogatory he

answers,

(here write the

an-

answers,

(here write the

an-

ewer.)
To the second direct

interrogatory he

ewer.)
To the first

The

cross-interrogatory he

answers,

(here write the answer.)

to each

interrogatory should be fully and
plainly written, and when all are answered should be signed
by the witness, and attested by the commissioners as folanswer

lows:
Answered, sworn to and subscribed
before us
day
18—.
A. B., Commissioner,
[l. s,]
C. D., Commissioner,
[l,. s.]

~|

.

}- James Davis.
J

One of the commissioners should
substance

as

follows: “You do

swear

the witness in

solemnly swear that you will
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make to the

interrogatories put to you in a
pending in the Honorable Superior Court of Jackson
county, John Doe, plaintiff vs. Richard Roe, defendant.
So help you God.”
The direct and' cross-interrogatories, and the answers
thereto, as well as the commissson, shall be securely sealed'
up in an envelope, and each commissioner shall write his
name apross the seal, and the package shall be directed to
true

answers

case

the officer of the Court whence the commission issued.

The

case

is which the

be stated and the

interrogatories are taken should
package directed as follows:

John Dob

Complaint

V8.

on note,

in Jackson Superior Court.

Richakd Roe.

To the Clerk

The

package

may

Superior Court,
Jefferson, Ga.

be sent by mail, and in that event the

postmaster receiving the package to be forwarded should
indorse
I

on

the

envelope:

certify that I received this package of A. B„

sioDers, to be forwarded by due course of mai'.

one

of the CommisP.

F„

Postmaster, Gainesville, Ga,

Rule

Superior Court, 36.

The postmaster at the office to which
dressed should deliver the same in open
as

I

the package is adCourt, and certify

follows:
certify that the within package was received by me by due course
This
J. C. Whitehead,
day of
183-.

of mail.

,

Postmaster, Jefferson, Ga.

Entry on package
commission issued:

by Clerk

or

officer of Court, whence

Received in open Court, of J. C. Whitehead, P. M., at Jefferson,

the usual certificate, the within package, with leave to open.
day of
188-.
James L. Williamson,

upon

,

Clerk.
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One of the commissioners may return
open

the package in
Court, when the following entry should be made:

Received in open court
within

of A. B.,
package, with leave to open.

one

of the Commissioners, th&
day
, 188—.
James L. Williamson.
Clerk,

Or the
ers

package

may

to another person

be committed by the commission-

he'returns

to be delivered, who, when

it, shall make affidavit of the fact, and of its freedom from
alteration. Code, 1873, §3888.
The

following entry will be evidence of the
package :

proper re-

turn of the

Received in open Court of C. F., and upon the usual oath, the within
package, with leave to open.
day of
188-.
,

James L. Williamson,
Clerk.

How

interrogatories

may

be taken without commission,

Code, 1873, §3891.
A caption, in substance

see

return

as
under said agreement;

Georgia—Jackson

By virtue of
of

ers,

as

the

a

sufficient

County.
between the parties (or counsel) in the case
county, (or
pending in the —:
Court of
may be,) the undersigned, acting as commission-

an agreement

-vs.

district,

follows, shall be
to-wit?

■,

case

have caused A. B.,

a

witness in said

case,

to come before us, who,

make to the annexed interrogatories, deposes and answers as follows:
To the first interrogatory, he answers, etc.
To the second interrogatory, he answers, etc.
To first cross-interrogatory, he answers, etc.
To second cross-interrogatory, he answers, etc.
Answered, subscribed and sworn to before us,
day of
18—,
J. K. Witness:
E. F., ‘ [l.s.],
being duly

sworn true answers to

,

Commissioner.

G. H.,

[l.s.]

Commissioner.

And

a

substantial

ficient to let the

compliance with the same shall be sufgo to the j ary, if legal on other

answers
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grounds, and to give legal sanction to the oath admininistered
Form

as

aforesaid.

of agreement to execute interrogatories without commission, which
may be entered, on the interrogatories.

We, the undersigned, agree that the within interrogatories be execua commission.
day of
, 188-.

ted without

Charles Mason,
Plaintiff's attorney.

James Stubbs,
Defendant's attorney.

Note.—The

interrogatories taken without commission should he
same formalities as interrogatories ex-

executed and returned with the

ecuted with commission.
Form
Georgia—Jackson

of subpoena duces tecum.

County.
To John

You

Webb—Greeting:

hereby required to be and appear at the next Superior Court,
to be held for said county, on the first Monday in
next, and to
bring with you into said Court a certain (here describe the paper desired) to he used as evidence by John Doe in a certain case pending
are

in said Court between said John Doe and Richard Roe.

Herein fail

under

penalty of the law. Witness the Hon. Alex. S. Erwin,
Judge of said Court. This
day of
188-.
not

,

J. L. Williamson,
Clerk.
'

Note.—The subpceona may be

served by a Sheriff, constable, or some
such person, if a resident of the county where
ten days, and if not a resident of such county,
twenty days, when returnable to the Superior Courts, and when returnable to a Justice’s Court, five days.
The official return of the
Sheriff or constable, or the affidavit of such private person, shall be
sufficient evidence of service.
Code, 1873, §3514; Acts, 1880-1.
private

person, upon
such case is pending,

Form

of notice to produce

papers.

John Doe
Richard Roe.

Complaint

on note

in Jackson Superior Court.

To* Richard Roe:
You

hereby notified to produce in said Court, at the next term
thereof, and from term to term until said case is disposed of, your
are

INTERROGATORIES AND DEPOSITIONS.

book of

original entries, kept in

year 1880, said book of original
evidence in said case. This

235

business as merchant during the
entries to be used by the plaintiff as
day of
188-.

your

,

John Dob.
Note.—The notice should particularly describe the paper to be produced, and should be served on the opposite party, or his attorney,
when returnable to the Superior Court, ten days, and when returnable
to a Justice’s Court, shall be served five days, before the production of
the books, writings or other documents, shall be required: Provided
such party resides in the' county where the suit is pending; if out of
the county and within one hundred miles, fifteen days; if over one
hundred miles and less than two hundred miles, twenty days, and if
beyond the limits of the State, sixty days. Acts, 1880-1.
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See

Code, 1873, Sec. 4072; Acts, 1873-9,
Form

Georgia—Jackson

of affidavit to

page

145.

remove.

County.

Personally appeared before me, S. McCarty, a Justice of the Peace
in and for said count}', Reuben Paine, who upon oath, says, that he
does, in good faith, claim the right of possession to a house and lot
in the town of Jefferson, in said county, known as the “Webb”
house and lot, and designated as lot No. 9 in the plan of said town, and
that said house and lot is in the possession of Simon Brown, who
does not, in good faith, claim a right to such possession, and yet refuses to abandon the

Reuben Paine.

same.

Sworn to and subscribed before me,

S. McCarty, J. P.

May 1st, 18—.

Form of

Georgia—Jackson

counter-affidavit.

County.

Personally appeared before me, J. S. Hunter, Sheriff of said county,
Simon Brown, who, upon oath, says, that he does, in good faith, claim
a legal right to the possession of a certain house and lot in the town
of Jefferson, in said county, known as the “ Webb ” house and lot,
and designated as lot No. 9 in the plan of said town.
Simon Brown.
Sworn to and subscribed before me,
J. S. Hunter,
May 1st, 18—.
.

Note.—Sheriff competent

Sheriff.

to administer above oath.

See Code,

1873, Sec. 4073.
Form of issue to be made before jury.
Jackson Superior Court, August
And now, at this term, comes Felix.

Paine, and says

Term, 18—.

Fountain, attorney for Reuben
that said Reuben Paine has the legal right to the pos-
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session of tlie house and lot in the town of

Jefferson, Jackson county,
lot, and that said Simon Brown
does not, in good faith, claim a legal right to the possession of said
house and lot, and of tills he puts himself upon the country.
known

as

the “ Webb” house and

Felix Fountain,
Plaintiff’s Attorney.
And now comes Simon Brown, by his attorney, John Gray, and
joins issue, and thereupon says that he does, in good faith, claim a
legal right to the possession of said house and lot, and of this he puts
himself upon the country.
John Gray,
Defendant’s Attorney.

Form

of verdict.

We, the jury, find the issue in favor of Reuben Paine, with costs
John Stokes,

of suit.

Foreman.

Form of

judgment.

Whereupon it is considered and adjudged, by the Court here, that
the said Reuben Paine recover of the said

Simon Brown the posses-

sion of the house and lot in the town of

Jefferson, Jackson county,
Georgia, known as the “ Webb” house and lot, and designated in the
plan of said town as lot No. 9; and that the Clerk of this Court issue a
writ of possession in favor of said Reuben Paine for said house and
lot.
And it is further ordered and adjudged that the said Reuben
Paine recover of the said Simon Brown the sum of fifteen dollars, costs
of suit.

Judgment signed

■,

Felix

1879.

Fountain,

Attorney for Reuben Paine.

Form of writ
Georgia—Jackson
To all and

of possession.

County.

singular the Sheriffs of this State and their lawful deputies:
Whereas Reuben Paine, at the August Term, 1879, of the Superior
Court, of said county, by the judgment of said Court, recovered of
Simon Brown a certain house and lot in the town of Jefferson, in said
county, known as the ‘‘Webb” house and lot, and designated in the
plan of said town as lot No. 9, which said house and lot has heretofore been, and still is unjustly, withheld from the said Reuben Paine,
by the said Simon Brown whereof he is convicted as appears to us of
record.
And forasmuch as it is adjudged in said Court that the said
Reuben Paine have execution upon his said judgment against the said
Simon Brown, according to the force, form and effect of his said re-
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coverj-. ^Therefore, we command you,
the said Reuben Paine possession

that without delay, you deliver

of said house and lot with the
belonging. And that you make return to the
February Term, 1880, of said Superior Court it^ what manner you

to

appurtenances thereto

We also command you that of the goods
and chatties, lands and tenements of the said Simon Brown, you make
or cause to be made the sum of fifteen dollars, which in our same
have executed this writ.

Court

was

adjudged to the said Reuben Paine as costs of suit, whereof

the said Simon Brown is convicted as appears to us
that you

of record.

And

have said sum of money before our said Court on the day

aforesaid to render to the said Reuben Paine for his cost aforesaid.
And have you

then and there this writ.

Witness, the Hon. Geo. D. Rice, judge of said Court, this August
Thomas H. Niblack,
15th, 1879.
Clerk.

Form of judgment

where issue is found against the plaintiff.

Whereupon it is ordered and adjudged by the Court that the defendant, Simon Brown, recover of the plaintiff, Reuben Paine, the
sum

of

dollars and-

pended.
Judgment signed

:ents costs in this behalf laid out and ex-

1880.

Counter-affidavit not amendable
46

John Gray,
Defendant's Attorney.
nor can

second be made.

Ga., 223.

An affidavit under section 4072 of the Code of 1873, to
eject intruders, should be sufficiently certain in the description of the land to enable the Sheriff to identify the
premises.
The want of such certainty is cause for setting aside the
judgment after trial on counter-affidavit, and after verdict
and judgment in favor of plaintiff. 60 Ga., 523.
Attorney at law, without special appointment, cannot
make affidavit to eject intruder. 41 Ga., 681.

LEGITIMATING

CHILDREN, ETC.

LEGITIMATING CHILDREN" AND

239

CHANGING

NAMES.

Form of application to

legitimate child, etc.

Georgia—Jackson

County.
Superior Court of said county :
The petition of John Lovejoy, of said county, shows that he is the
father of a certain illegitimate female child, to-wit : Jane Smith,
daughter of Ann Smith, aged four years the
day of
188—
and that he desires to legitimate said child and render her capable of
inheriting of petitioner in the same manner as if she was born in lawTo the

ful wedlock.

Petitioner further shows that he desires that the

name

of said Jane

Smith be

changed to that of Jane Lovejoy. Wherefore petitioner prays
the Court to pass an order declaring said Jane Smith to be the legitimate child of petitioner and capable of inheriting of him, and that
the name of the said Jane Smith be changed to that of Jane Lovejoy.
And petitioner will ever pray, etc.
John Lovejoy,
Petitioner.

Note.—Of this

application, the mother, if alive, shall have notice.

Code, 1873, §1783.
Form
Georgia—Jackson

of notice.

County.
To Ann Smith:

You

hereby notified that I have petitioned the Superior Court of
said county to render legitimate and capable of inheriting of me, Jane
Smith, aged four years, the
day of
188—, and that the name
of the said Jane Smith be changed to that of Jane Lovejoy. Which
application will be heard at the next
term 188—, of said Court.
This
John Lovejoy.
day of
188—.
are

Form

of order.

Upon the hearing of the application in this case and it appearing
legal notice of the same and 'there being no

that Ann Smith has had

LEGITIMATING
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shown why said application should not be granted: It
ordered and adjudged by the Court that said Jane Smith

cause

is therefdfe

be, and she is hereby, declared to be the legitimate child of said John
Lovejoy, and capable of inheriting of him as if born in lawful wedlock.
And it is further ordered and adjudged by the Court, that the name
of Jane Smith be changed to that of Jane Lovejoy.
And it is further
ordered and adjudged by the Court that the applicant, John Lovejoy,
pav the sum of
dollars and cents the cost of this proceeding.
Judgment signed, this the
day of -—, 188—.
Alex. S. Erwin,
Judge S. C.

John Gray,
Petitioner’s Attorney.

ADOPTING

it

A

CHILD.

Code, 1873; §1788.
Any person desirous of adopting a child so as to render
capable of inheriting his estate, may present a like peti-

tion to the

Superior Court, setting forth as an additional
of the father, or, if he be dead, or has abandoned his family, the mother, and the consent of such
father or mother to this act of adoption.
And if the child
has neither father nor mother, then the consent of no person shall be necessary to said adoption.
25 Ga., 612.
fact the

name

Form

of application.

■Georgia—Jackson County.
To the

Superior Court of said county:

The

petition of John Hunt, of said, county, shows that he desires
to adopt Jesse Black, a minor, aged four years the
day of
.
and render him capable of inheriting his estate ; that said
188
Jesse Black is the son of James Black (or Mary Black) and that
the said John Black (or Mary Black) has consented to said adoption as will appear by his (or- her) consent thereto in writing,
hereto annexed.
Your petitioner further shows that he desires
that the name of the said Jesse Black be changed to that of Jesse
Hunt.
Wherefore, petitioner prays that an order be passed declaring
said Jesse Black to be the adopted child of petitioner, and capable of
inheriting his estate, and that the name of said child shall be Jesse
Hunt. And your petitioner will ever pray, etc.
John Gray,
Petitioner’s Attorney.

LEGITIMATING
■

Form

CHILDREN, ETC.
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of consent.

Georgia—Jackson County.

I, John Black, the father (or Mary Black, the mother), of Jesse
Black, hereby give my consent to the adoption of Jesse Black by John
Hunt, and that the name of the said Jesse Black be changed to that of
Jesse Hunt.

And I

given in such cases.

hereby waive the notice required by law to be
This
day of
188—.
John Black,

(or Mary Black.)
Form of order.
It

appearing to the Court that John Black (or Mary Black) has conappiicatian of John Hunt, in this case, be granted, and
it further appearing that said John Black (or Mary Black) has had legal notice of said application. It is, therefore, ordered and adjudged
by the Court that said Jesse Black be, and he is hereby, declared to be
the adopted son of the said John Hunt, and capable of inheriting the
estate of said John Hunt.
And it is further ordered and adjudged by
sented that the

the Court that the

name

of said child shall henceforth be that of Jesse

Hunt instead of that of Jesse Black.
said John Hunt pay
this proceeding.

the

sum

Judgment signed this

of
day of

And it is further ordered that

dollars and
188—.
Alex.

John Gray,
Petitioner’s Attorney.

16

cents, costs of

8. Erwin,
Judge 8. C.
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Liens

personal property, not mortgages, when not
provided in this Article, shall be foreclosed
in accordance with the following provisions—Code, 1873,
§1991:
1. There must be a demand on the owner, agent, or lessee
of the property for payment, and a refusal to pay, and such
demand and refusal must be averred. If, however, no such
demand can be made, by reason of the absence from the
county of his residence, of the party creating the lien on
personal property, by reason of removal of the same, absconding from the same, or other reasons, showing an intenon

otherwise

tion to be absent to defeat such

demand, then the party
holding such lien shall not be obliged to make a demand or
affidavit thereof, but may foreclose without such demand,
by stating, on oath, why no such demand was made.
2. It must be prosecuted within the year after the debt
becomes due.
3. The person

prosecuting such lien, either for himself
guardian, administrator, executor or trustee, must, by
himself, agent or attorney, make affidavit before a Judge of
the Superior Court, or the Ordinary of the county in which
the personal property may be, or the defendent may reside,
showing all the facts necessary to constitute a lien under the
Code, and the amount claimed to be due. If the amount
"claimed is under one hundred dollars, the application may
be made to a Justice of the Peace, who may take all the
other steps hereinafter prescribed, as in other cases in his
Court. Upon such affidavit being filed, if before a Judge
of the Superior Court, or the Ordinary, with the Clerk of
or as

LIENS, ETC.
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the

Superior Court of said county, it shall be the duty of
Superior Court or the Justice of the Peace,
if in his Court, to issue an execution, instanter, against the
person owing the debt, and also against'the property on
which the lien is claimed, or which0 is subject to said lien,
for the amount sworn to, and the costs, which execution,
when issued, shall be levied by any Sheriff of this State, or
bailiff, if the amount be less than one hundred dollars, ou
such property subject to said lien, under the same rules and
regulations as other levies and sales under execution.'
the Clerk of the

Form, of

affidavit to foreclose lien of agricultural laborer where moneyed
wages are

to be paid.
«

Georgia.—Jackson County.

Personally comes before
Peace for said county, Rufus

S. McCarty, an acting Justiee of the
Ingle, who, upon oath, says that on the
first day of January, 1879, he contracted with Simon Pope, of the
245th District, G. M,, of said county, at and for the sum of eight dollars per month, to labor in and upon the firm of said Pope, from the
first day of January, 1879, to the 25th day of December of the said
year, in the capacity of a general farm hand. Affiant avers that he
faithfully performed and completed the said contract of labor, and
that there is due him, and unpaid, for said labor performed as aforesaid, the sum of fifty dollars, payment o# which said sum, after the
same was due, affiant demanded of the said Pope, and the said Pope,
at the time of said demand, refused, and still refuses, to pay affiant
the said sum of fifty dollars, and affiant makes this, his affidavit,
within twelve months from the time said fifty dollars became due, for
the purpose of foreclosing his laborers’ special lien upon one hundred
bushels of corn, fifty bushels of cotton seed, and one thousand
pounds of seed cotton, now stored upon the premises of said Pope,
in said county, said property being the product of the labor of affiant
Rufus Ingle.
upon said farm as aforesaid.
Sworn to and subscribed before me,
this 4th
Form

day of March, 1880.

S. McCarty, J. P.

of execution upon affidavit to foreclose lien of agricultural laborer.

Georgia—Jackson County.
To all and

singular the constables of said county:
hereby commanded that of Simon Pope, of the 245th District, G. M., of said county, and of one hundred bushels of corn,
You

are
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fifty bushels of cotton seed, and one thousand pounds of seed cotton,
the property of said Pope, all now stored in said county, upon the
premises of said Pope, you make, or cause to be made, the sum of
fifty dollars, principal sum which Rufus Ingle, for the purpose of
foreclosing his special lien as laborer against said Pope, made affidavit before me this day, is due and owing to him from said Pope, for
labor performed as a farm hand by the said Ingle upon the farm of
said Pope during the year 1879, and the sum of
dollars interest,
and all future interest, and the sum of
dollars, costs of suit.
And have you the said sums of money at the Justice’s Court to be
held in and for the 245th District, G. M., of said county (or district of
defendant's residence), on the
day of
, 1880, to render to said
Rufus Ingle his principal, interests and costs aforesaid, and have you
then and there this writ.
Given under my

1880.

hand and official seal, this the 4th day of March,
S. McCarty, J. P.

Note.—The execution is made returnable to the Justice’s Court of

(or Superior Court, when the amount is over $100.00, of
county) of the defendant’s residence. 49 Ga., 596, 52 Ga., 79.

the district
the

*

Form

of affidavit to foreclose lien of agricultural laborer, where laborer is
to receive part of crop.

Georgia—Jackson County.

Personally appeared before

me,

H. W. Bell, Ordinary of said

county, Rufus Ingle, who upon oath says :
That on the first day of February, 1878, he contracted with Simon
Pope, of said county, to cultivate lands upon the farm of said Pope
in said county, said lands to be planted in corn and cot ton. Affiant
was to thoroughly cultivate said lands, and gather and house the crops
raised thereupon, as the same matured, and recei ve as compensation
for his labor one-half of the crops raised upon said lands.
Affiant avers that he faithfully performed and completed his said
contract of labor, and that the products of his said labor are five
thousand pounds of seed cotton, worth one hundred and fifty dollars ;
two hundred bushels of corn, worth one hundred dollars; two hundred
bushels of cotton seed, worth twenty dollars, and one thousand
pounds of fodder, worth ten dollars, all of the aggregate value of two
hundred and eighty dollars. Affiant avers that his half of said crop
is worth one hundred and forty dollars, which said share is now due
to him from the said Pope, the owner of said crops, for said labor
performed by affiant as aforesaid. Affiant avers further, that after
the said half of said crop was due he demanded the same from the
said Pope, who, at the time of said demand, refused, and still refuses,
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to deliver and turn ov(er

the same to affiant and he makes this affidavit,
■within twelve months from the time said share of said crop became:
due as aforesaid.
Whereupon affiant makes this his affidavit for the purpose of foreclosing his laborer’s special lien upon the crops of corn, cotton, fodder
and cotton seed as aforesaid, the products of the labor of affiant for
the said year, 1878.
Rufus Ingles.
Sworn to and subscribed before me,
H. W. Bell,
day of
1878.
Ordinary Jackson County.

this

Note.—Upon the foregoing affidavit being filed with the Clerk of
Superior Court of (in this case Jackson county), or the Clerk of
the Superior Court of the county in which the personal property may
be, or the defendant may reside, such Clerk should issue an execution
instanter in the form of that issued by Justices of the Peace, where
the amount claimed to be due is under $100.00, returnable to the Superior Court of the county of defendant’s residence, except that such execution should be directed “to all and singular the Sheriffs of said
State and their lawful deputies.”
the

*by which it is shown
prosecuted within one year after maturity of debt,
sufficient, thpugh it contains no direct averment to that effeet. 58 Ga, 4LI; 57 Ga., 20.
Affidavit to foreclose states date

that it is

Affidavit to foreclose laborer’s lien should show that
work has been

completed, and that demand has been made
61 Ga., 211-60 Ga., 439.

since debt became due.

Affidavit to foreclose lien must state all facts necessary
a valid lien.
56 Ga., 288.

to constitute

A

negotiable note of the laborer, bought up by the employer after the contract of hiring, is not matter of defense
to a summary process for enforcing the laborer’s lien in the
absence of any request or encouragement to make the purchase, or of any promise to allow the note as payment or as
set-off.

57

Ga., 265.

Laborer, though

mechanic, who performs manual labor,
55 Ga., 233.
The lien of a laborer on the- property of his employer,
will not prevail against a purchaser, who buys before foreclosure of the lien and without notice, 54 Ga., 43.
a

is entitled to laborer’s lien.
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•

The affidavit for the enforcement of laborer’s
the Act of 1869, must

allege that the work

was

lien, under
done by the

plaintiff claiming such lien. 54 Ga., 571.
If the person against whom the enforcement of the lien is
sought, dies before the affidavit is made for that purpose,
the person claiming the lien may make the affidavit required
by law within twelve months after the qualification of the
representative of the estate, but there can be no levy of
thereon, until after the expiration of
period of exemption from suit allowed executors and
administrators.
49 Ga., 594.
*
It must affirmatively appear in the affidavit that the
the execution issued

the

prosecution of the lien is within one year from the time
due; it is not sufficient where the debt is
liquidated by promissory notes to show that the notes have
fallen due within the year. 45 Ga., 220. Execution must
conform to affidavit, and can be made to do so by amendment.
46 Ga., 585. •
.

the debt became

As to landlord’s lien for rent
LIENS OF LANDLORDS

FOR

see

SUPPLIES,

Distress Warrants.

ETC., FURNISHED TO THEIR

TENANTS.

Landlords

furnishing supplies, money, farming utensils
necessity to make crops on lands rented
to tenants, shall have by operation of law from the relation
of landlord and tenant, as w<-I I as by special contract in
writing, Wherever tb,- landlord shall furnish the articles
enumerated as aforesaid, or any of them to the tenant for
the purpos aforesaid, a lien upon the crops of the year in

or

other articles of

which said articles

created

are

furnished.

Whenever said lien is

by special contract in writing as now provided by
law, the same shall be assignable by landlords, and may be
enforced by the assignees, in the same manner provided
for the enforcement of such liens by landlords. Said liens
may be foreclosed before the debt is due if the tenant is
removing or seeking to remove his crop from the premises.
Code, 1873, section, 1978 as amended by Acts, 1874, page,
18; Acts, 1875, page 20. Code, section 1996.

'
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Any tenant who shall sell or otherwise dispose of the
the lands rented
the landlord of
his rent, or what the tenant may owe said landlord for any
supplies of any kind, furnished by the landlord to said tenant, for the purpose of making a crop, without the consent
of the landlord, and loss is thereby sustained by the landlord, shall be punished as provided in section 4600 of the
Code of 1873. Acts, 1875, page 26.
crops, or any portion thereof, raised upon
from his landlord, with intent to defraud

Form,

of affidavit to foreclose landlord's lien for supplies furnished tenant.

Georgia—Jackson County.

Personally came before me, 8. McCarty, a Justice of the
and for said county, Silas Dean who, upon oath, says: That
land to George Farmer, of said county, for the year 1879,

Peace in
he rented
and that
during said year, and during the existence of said contract of renting,
he, as said landlord, furnished to said Farmer fifty bushels of corn, two
hundred pounds of bacon, one Avery plow and gear for same ; one
thousand pounds of fodder; two weeding, hoes, two poll-axes, one
Dickson sweep, and half ton of commercial fertilizer, known as Bradley’s Ammoniated Dissolved Bone; all of the aggregate value of
ninety-five dollars, for the purpose of making a crop during said year
upon said .land, all of said articles furnished, as aforesaid, being articles of necessity to make said crop.
Affiant avers that after said sum of ninety-five dollars became due,
to-wit: on the
day of
he demanded payment of the same
from the said George Farmer and that the said George Farmer, at the
time of said demand, refused and still refuses to pay the same.
Af,

fiant makes this affidavit within twelve months from the time said

ninety-five dollars became due, and for the purpose of foreclosing his
special lien as landlord upon the crops raised by said George Farmer
upon the lands rented as aforesaid, for the said year of 1879, to-wit :
(here describe the crops against which the lien is sought to be foreclosed), and asks that execution may issue in terms of the statute in
.

such

cases

made and

provided.

Silas Dean.

Sworn to and subscribed before me,
S. McCarty, J. P.
day of
188—.
Farm

of affidavit to foreclose landlord’s lien for supplies before debt is due,
removing or seeking to remove the crop from premises.

where tenant is

Georgia—Jackson County.

Personally
said county,

came before me, S. McCarty, a Justice of the Peace for
Silas Dean, who upon oath says: That he rented land
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George Farmer of the
District, G. M., of said county for the
1879, and that during said year, and during the existence'of said
contract of renting, he furnished to said Farmer, fifty bushels of corn,
two hundred pounds of bacon, one Avery plow and gear for same,
one thousand pounds of fodder, two weeding hoes, two poll-axes, one
Dickson sweep, and half ton of. commercial fertilizer known as Bradley’s Ammoniated Dissolved Bone, all of the aggregate value of
ninety five dollars, for the purpose of making a crop during said year
upon the land rented as aforesaid; all of said articles furnished as
aforesaid being articles of necessity to make such crop.
Affiant avers
that said sum of ninety five dollars is not yet due, but that said George
Farmer is removing (or seeking to remove) his crop from the premises
of affiant, and that he has demanded payment of the said sum of
ninety five dollars from the said George Farmer, after information received by affiant that said George Farmer is removing (or about toto

year

remove! said crop, as aforesaid, and
when demanded as aforesaid, and still

five dollars:

that the said Farmer refused,
refuses, to pay the said ninety-

Wherefore affiant makes this affidavit for the purpose

of

foreclosing his special lien upon the crops raised by said George
Farmer upon the lands rented as aforesaid for the year 1879, to-wit;
(Here describe the crop against which the lien is sought to be foreclosed), and asks that execution may issue in terms of the statute ia
such cases made and provided.
Silas Dean.
Sworn to and subscribed before me,
S. McCarty, J. P.
day of
, 18—.
Form of execution upon

Georgia—Jackson

County.

To all and

You

affidavit to> foreclose landlord’s lien for supplies
furnished tenant.

singular the constables of said county:

commanded that of

George Farmer, of said county, and of
pounds of seed cotton; twenty bushels of cotton seed,
fifty bushels of corn, in shuck; one thousand pounds of fodder, and.
one bale of cotton, put up in bagging and iron ties,
now stored and
kept upon the premises of said George Farmer, upon lands of
Silas Dean, all of said corn, cotton, cotton seed, and fodder being the
products of lands rented by said Silas Dean to said George Farmer,
for the year 1879, you make, or cause to be made, the sum of ninetyfiise dollars, which Silas Dean, for the purpose of foreclosing his special lien as landlord, made affidavit before me
tyis day, is due and
owing to him from the said George Farmer, fold supplies, farming
utensils and fertilizers furnished by him to the said George Farmer,
during the year 1879, for the purpose of making a crop on land rented
one

are

thousand
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to the said

George Farmer by the said Silas Dean, for the year 1879,
together with all interest that may become due on said ninety-five
dollars, and
dollars, costs of suit. And have you the said sums
of money, together with this writ, at the next Justice’s Court of the
245th District, G. M., of said county, to render unto the said Silas
Dean his principal, interest and costs aforesaid.
Witness my

hand and seal, this, the

day of

,

18—.

S. McCarty, J. P.
Form of

special contract in writing- creating lien of landlord for supplies
furnished tenant.

Georgia—Jackson

County.

I

hereby create in favor of my landlord, Levi Bean, and his assigns,
a special lien upon.the crops raised during the year 1879, upon the
lands rented by me for said year from said Bean.
Said special lien is
created and given for the purpose of securing the payment of any
debt not exceeding
dollars that I may contract with the said
Bean, for supplies, money, farming utensils, or other articles of necessity to make a crop during said year upon the lands rented as
aforesaid, and to become due on the
day of
next. This May
George Farmer.

15th, 1879.
Form

of assignment of foregoing lien.

For

this form should be entered

contract

back of

cresting lien:

For value received I
the lien

on

hereby transfer and assign to John Merchant

cregjjgd by the within contract. This'
Form

day ofLevi-Bean.
$4879.

of affidavit to foreclose assigned lien for supplies.

Georgia—Jackson County.

Personally appeared before me, S. McCarty, a Justice of the Peace
John Merchant, who upon oath says, that on the 15th
day of May, 1879, George Farmer, of the 245th District G. M., of said
county, executed and delivered to Levi Bean a certain contract in writing of which the following is a copy, to wit: (Here set out copy of
special contract in writing creating landlord’s lien for supplies, etc.)
That on the
day of
1879, the said Bean assigned to affiant
the lien created by said contract in writing, in words and figures in
dorsed upon said written contract as follows : (Here set out the words
for said county,

,
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figures of assignment).

Affiant

avers

that during said

year,

1879,

Levi Bean furnished to said

George Parmer the following articles towit : (Here set out articles furnished) of the aggregate value of
ninety dollars, said articles being articles of necessity to make a crop
and being furnished by said Bean for the purpose of making a crop
during said year 1879, upon the lands rented by said George from said
Bean for said year.
Affiant avers that said sum of ninety dollars is
due, and that since it became due he demanded payment of the same
from said George Farmer, and that at the time of said demand the said
George Farmer refused and still refuses to pay said ninety dollars.
Affiant makes this affidavit within twelve months from the time said

ninety dollars became due for the purpose of foreclosing the special
assigned to him as aforesaid.

lien

John Merchant.
Sworn to and subscribed before me,
thid the
day of
188—.
S.

McCarty, J. P.

Note.—For form of execution, see that where landlord forecloses
lien for

supplies furnished tenant—ante.

Necessary supplies for making

crop

regarded

as

material

furnished
and

therefor, are in the nature of purchase mouey
therefore superior to exemptions. 62 Ga., 177; 44 Ga.,

600.

To sustain lien

on
tenant’s crop, landlord himself must
supplies, not merely have become tenant’s
security for price. 61 Ga., 579.
In affidavit to foreclose landlord’s lien for supplies, it
should be alleged that the person seeking to foreclose the
lien is the landlord of him against whom the lien is sought

have furnished

to be foreclosed.

59

Ga., 799.

All mechanics of every sort, for work done and material
furnished in manufacturing personal property, or for re-

pairing personal property, shall have a special lien on the
same, which must be asserted by retention of such property, and not otherwise. Code, 1873, Sec. 1981.
As to proprietors of planing mills and depositaries, see
Code, 1873, sections, 1983 and 1988.
Every officer and employee, or guardian of any employee,
on any steamboat, or other
water-craft, engaged in the
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navigation of any river, within the border, or forming the
boundary of this State, shall have a lien on the said boat or
craft, for.any debt, dues, wages or demands that he may
have against the owner or lessee of such boat or craft, for
personal services in connection with the same, or for wood
or provisions furnished the same.
Code, 1873, Sec. 1982.
Form,

of affidavit to foreclose liens on steamboats.

■Georgia—Chatham

County.

Personally comes before me, a Justice of the Peace for said county,
Greyson, who upon oath says, that he was an employee as
oiler on the steamboat “Governor Worth,” engaged in the navigation
of the Savannah and Altamaha rivers, within and forming the
boundary of this State, and that he has a demand against the owners
of said steamboat for wages due him for personal services rendered
in connection with the same as oiler aforesaid, from the 15th day of
April, 1880, to the 7th day of June, 1880, inclusive, a bill of particulars of which is 'hereto attached, for fifty- two dollars.
That this deponent has made a demand for the payment of the said sum, after the
same became due, of Robert Erwin, the owner of said boat (or on
the agent of Robert Erwin, the owner of said boat,) and that
said Robert Erwin (or
the agent of Robert Erwin, the owner
of said boat,) has refused to pay the same, and that the said demand
is now being prosecuted, within one year after the said debt became
due, and that the said steamboat is now lying at the port of Savannah, in the said county, having arrived at its place of destination:
Wherefore he prays that his lien against said steamboat, for his debt
for personal services, due him as aforesaid, may be enforced in
terms of the statute in such cases made and provided.
James

,

James Greyson.

Sworn to and subscribed before me,
this June 15, 1880.
Phillip Russell, J. P.
BUI of

particulars.

Steamer “Governor Worth,” and owners, to James
To services rendered

board the steamer “ Governor

Greyson, Dr.

Worth,”
oiler, from April 15th to June 7th, inclusive, 1880, at
$30.00 per month.
$53 00
as

on
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.

of execution on affidavit to foreclose lien on steamboat or watercraft.

Georgia—Chatham County.
To all and

singular the constables of said county:

hereby commanded that of Robert Erwin, and of the
steamboat “ Governor Worth,” now lying at the port of Savannah, in
said county, you make, or cause to be made, the sum of fifty-two doJ~
lars, principal sum, which James Greyson, for the purpose of foreclosing his lien as employee in the capacity of oiler on said steamboat,
this day made affidavit before me is due and owing to him, as employee aforesaid, by said Robert Erwin, owner of said boat, and also
the sum of
dollars, interest, and the sum of
dollars, costs
of suit.
And have you the said sums of money at the Justice’s Court
to be held in and for the
District, G. M., of said county, on the
day of
18 —, to render to the said James Greyson his principal,
interest and cost aforesaid. And have you then and there this writ.
You

are

—

,

Given under my
this

day of
See 46 Ga., 585.

No lien is

hand and official signature,
Phillip Russell, J. P.
18—.
,

given by statute for services rendered and

materials furnished for the construction of

a

boat “ whilst

getting ready for navigation.” 30 Ga., 465.
Proprietors of planing mills, and other similar establishments, shall have the same lien as provided in section 1981,
for work done on or material furnished by others. Code,
1873, Sec. 1983.
Laborers about steam mills, and other establishments
mentioned in the preceding section, shall have the same
lien as is provided for laborers in. sections 1974 and 1975.
Code, 1873, Sec. 1984.
Form

of affidavit to foreclose lien of laborers at steam mill.

Georgia—Jackson

County.
Personally appeared before me, S. McCarty, a Justice of the Peace
for said county, Edward Paulk, who upon oath says that Jacob Winn,
of the
District G. M., of said county, is indebted to him in the
sum of fifty dollars for labor performed, as fireman at the steam mill
owned by said Winn, situated in said county, from the
day of

\
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to the

1879, at
dollars per month. Affiant
faithfully performed and completed his
contract of labor, and that since said fifty dollars became due he demanded payment of the same of the said Jacob Winn, who at the time
of said demand refused, and still refuses, to pay the same. Affiant
avers

that

further

as

avers

day of

253

,

such fireman he

that he makes this affidavit within twelve months from

tbe time said fifty dollars became due, and for the purpose of foreclos-

ing his laborer’s special lien upon one hundred bushels of toll corn of
said mill, now stored in said mill, said toll corn being the product of
affiant’s labor, performed as fireman as aforesaid.
Edward Paulk.
Sworn to and subscribed before me,
this
S. McCarty,
day of
, 1879

J. P.

Form of execution upon affidavit to foreclose laborer's lien upon product
.

Georgia—Jackson

County.

To all and

You

of steam, mill.

singular the constables of said county:

hereby commanded that of Jacob Winn, of the
District
G. M., of said county, and of one hundred bushels of toll corn now
stored in the steam mill of said Winn, in said county, the product of
the labor of Edward Paulk, you make, or cause to be made, the sum
of fifty dollars, principal sum, which said Paulk, for the purpose of
foreclosing his lien as laborer in the capacity of fireman at said steam
mill against said Winn, made affidavit before me, this day is due and
owing to him for labor performed as aforesaid, from the
day of
to the
day of
1879, the sum of
dollars interest
are

,

and all future interest, and the sum of

dollars cost.

And have

you the said sums of money at the next Justices’s Court to
and for the 245th District G. M. of said county, on the

be held in
day of
18—, to render to the said Paulk his principal, interest and cost
aforesaid. And have you then and there this writ.
,

Given under my
1879.
Note.—Affidavit

hand and official signature, this
day of
S. McCarty, J. P.

,

foreclosing must show completion of contract.

.60 Ga., 439.

All persons

furnishing saw-mills with timber, logs, provisions, or any other thing necessary to carry on the work
-of saw-mills, shall have liens on said mills and their pro-ducts. Code, 1873, §1985.
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Form

of affidavit to foreclose lien for articles furnished to saw-mitt.

Georgia—Jackson County.

Personally came before me, S. McCarty, an acting Justice of the
Peace in and for said county, Henry Dean, who upon oath says that
he furnished during the year 1879 to the saw-mill of Sylvester Bowof the —— District G. M. of said county, said mill being situated
Beech creek in said county, twenty saw-logs, at 50 cents per log,

man,
on

pounds of bacon St 8 cents per pound, and one yoke of oxen at
$50.00, said articles being necessary to carry on the work of said sawmill, and all of the aggregate value of ninety-five dollars.
Affiant avers that the said amount of ninety-five dollars is now due
and unpaid, and that after the same became due he demanded payment of the same of the said Sylvester Boman, the owner of the said
mill, and that the said Bowman, at the time of said demand, refused,
and still refuses to pay the same; and affiant makes this, his affidavit,
within twelve months.from the time said ninety-five dollars became
due, for the purpose of foreclosing his lien on said mill, and one thousand feet of lumber now piled in the yard of said mill, said lumber
Henry Dean.
being the product of said mill.
500

Sworn to and subscribed before me,
this June

S. McCarty, J. P.

4th, 1880.
Eorm

of execution upon foregoing affidavit.

Georgia—Jackson County.
To all and
You

singular the constables of said county:

hereby commanded that of Sylvester Boman, of the
District G. M. of said county, and of a certain saw-mill situated on
Beech creek in said county, and known as Boman’s mill, and one thousand feet of lumber now piled in the yard of said mill, said lumber being
the product of said mill, you make, or cause to be made, the sum of
ninety-five dollars, which Henry Dean, for the purpose of foreclosing
his lien for articles furnished to said mill, made affidavit before me
this day is due and owing to him from said Sylvester Bowman, the
are

of said mill, and also the sum of
dollars interest and
And have you the said sums Of money at the next term
of the Justices Court,
District G. M. Jackson county, to render
unto the said Henry Dean, together with this writ.
owner

dollars costs.

Given under my

hand and seal this

day of
S.

The law

gives no lien for money
Liens of pawnees, innkeepers,
livery stable

men,

,

188.

McCarty, J. P.

furnished. 60 £ra., 104.
boarding-house keepers,,
and attorneys at law in possession of per-
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sonal property

under a lien for fees, shall be satisfied according to the provisions of §2140 of this Code, in cases
■where there is no notice of conflicting liens; but if there is
a conflicting lien, the mode of foreclosure
pointed out in
§1991 shall be pursued. Code, 1873, §1992.
The pawnee may sell the property received in pledge,
after the debt becomes due and remains unpaid; but he
must always give notice for thirty days*to the pawner of
his intention to sell, and the sale must be in public, fairly
conducted, and to the highest bidder, unless otherwise
provided by contract. Code 1873, §2140.
Form

of affidavit to foreclose lien, under section 1992 of Code of 1873.

Georgia—Jackson

County.
Personally appeared before me, S. McCarty, a Justice of the Peace
for said county, Thomas Ramsey, who upon oath says, that he
is a liyery stable keeper, and that Charles Hooks, of the
District, G. M., of said county, is indebted to him as such livery stable
keeper, in the sum of forty dollars, for the board and keeping for the
months of January, February and March, 1879, of a certain bay
horse, about eight years old, medium size, which horse is now inpossession of affiant.
Affiant avers that the said sum of forty dollars is
due and unpaid; that he has demanded payment of the same of the
said Charles Hooks, the owner of said horse, after the said forty dollars became due, and that the said Hooks, at the time of said de-

mand, refused, and still refuses, to pay the same. Affiant further
avers that Milton Smith also claims a lien on said horse in conflict
with the lien of affiant, of which he has given affiant notice. Affiant
further avers that he makes this affidavit within twelve months from
the time said

forty dollars became due, and for the purpose of foreclosing his lien upon said horse for the board and keeping aforesaid
of the same, and affiant asks that an execution may issue in terms of
Thomas Ramset.
the statute in such cases made and provided.
Sworn to and subscribed before me,
S. McCarty, J.
1879.

November 1st,

Form

Georgia—Jackson

of execution

foregoing affidavit.

County.

To all and
You

upon

P.

singular the constables of said county:

hereby commanded, that of Charles Hooks, of the
District, G. M., of said county, and of a certain bay horse, the propare
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erty of Charles Hooks, about eight years old, medium size, you make,
or cause to be made, the sum of forty dollars, which Thomas Ramsey,
for the purpose

of foreclosing on said horse his lien as livery stable
keeper, this day made oath before me, was due and owing to him
from said Charles Hooks, and also the sum of
dollars interest,
and the further sum of
dollars costs. And have you the said
-sums of money at the Justice's Court of the
District, G. M., in
said county, to he held on the
day of
, 1879, to render to the
said Ramsev his principal, interests and costs aforesaid. And have
you then and there
nature, this the 4th

this writ. Given under my hand and official sigday of November, 1879.
S. McCarty, J. P.

DEFENSES TO SUMMARY ENEORCEMENT OF LIENS ON PERSONALTY.

Sec. 1991 of the Code of 1873

:

.

Sub-division 4. If the person

defendant in such execution, or any creditor of such defendant, contests the amount
or
justice of the claim or the existence of such lien, he may
file his affidavit of the fact, setting forth the ground of
such

denial, which affidavit shall form

turned to the Court and tried

as

other

an

issue to be

re.

cases.

Sub-division 5. If only a part of the amount claimed is
denied, the amount admitted to be due must be paid before
the affidavit shall be received

by the officer.
replevy the property by giving bond and security in double the amount claimed,
for the payment of the eventual condemnation money.
Sub-Division 6. The defendant may

Form,

Rufus Ingle,

pl’ff In Ji.fa.,

VS.

Simon

Pope, def’t in fi. fa.

of counter-affidavit.

I

Fi. fa. on foreclosure of laborer’s lien.
Prin. $50.00.

Personally appeared before me, S. McCarty, a Justice
for said county, Simon Pope, who on oath says:
1. That the debt, the collection of which is sought to
by the suing out of the execution in the above stated

of the Peace

be enforced
is not yet

case,

due.
2. Affiant denies that any

made upon him as

demand for payment of said debt
required by law.

was

5.Afiant
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3. Affiant says that the demand made upon him for the payment of
■said debt, was made before the same became due.
4. Affiant says that more than twelve months had elapsed since said
■debt became due, and the
■lection of the same.

making of the affidavit to enforce the col-

denies that the said Rufus Ingle faithfully performed and
•completed his contract of labor in this: Affiant “hired the said Ingle
for the entire year 1878, and the said Ingle, without any lawful reason
therefor, abandoned the employment of affiant before the expiration
■of his term.

Simon Pope.

Sworn to and subscribed before me,

day. of

,

S.

18—.

McCarty, J. P.

Note.—Defendants may avail themselves of such other defenses as
■are

provided for by law, and the facts will justify.

Issue made in resistance of summary
lien

execution to enforce
personalty, found in favor of plaintiff, latter not ento general judgment.
58 Ga., 73.

on

titled

Second counter-affidavit to foreclosure of lien cannot be
filed

without

allegation that facts contained in second

■counter-affidavit
time of

were

unknown to the

filing first counter-affidavit.

defendant at

the

Such counter-affida-

vit cannot be amended after it has been returned.

55 Ga. 5

56.
Form

of replevy bond where execution has been issued
foreclose lien.

Georgia—Jackson
Know all

upon

affidavit to

County.

by these presents: That we, Simon Pope, as principal, and James Boggs, as security, both of said county, are held and
firmly bound unto Rufus Ingle in the sum of one hundred dollars, for
the payment of which~we bind ourselves, our heirs, executors and
administrators, jointly and severally, firmly by these presents. Signed,
sealed and dated, this the 4th day of March, 1879.
The condition of the foregoing obligation is as follows : Rjifus
Ingle having this day obtained an execution for the sum of fifty dollars against the said Simon Pope, upon an affidavit foreclosing a lien,
in which said affidavit said Ingle claims that he has a laborer’s lien
upon(one hundred bushels of corn, fifty bushels of cotton seed, and
one thousand pounds of seed cotton^! which said property has this
day
17

men
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by Willis White, legal constable in and for the
District, G. M., of said county, by virtue of said execution, and said Simon Pope having filed a counter-affidavit thereto.
Now, should the
said Simon Pope well and truly pay to the said Rufus Ingle, the eventual condemnation money, whatever it may be, then this obligation to
be void, else of full force and effect.
been seized

Simon Pope.

James Boggs,

[l. s.]
[l. s.]

Executed in the presence of
S. McCarty, J. P.

Where the defendant contests the execution based

foreclosure of
unless he

on

the

lien, a forthcoming bond is unnecessary,
desires to replevy the property levied upon.
52
a

Ga., 396.
LIENS

ON

REAL

ESTATE.

All mechanics of every sort,

who have taken no personal
security therefor, shall for work done and material furnished in building, repairing or improving any real estate
of their employers; all contractors, material men, and persons furnishing material for the improvement of real estate;
all contractors for building factories, and all machinists, and
manufacturers of machinery, including corporations engaged
in such business, who may furnish or put up in any county
of this State, any steam mill or other machinery, or who
may repair the same; and all contractors to build railroads,
shall each have a special lien on such real estate, factories
and railroads.

the

When work done

or

material furnished for

improvement of real estate is done, or may be furnished
upon the employment of a contractor, or some other person than the owner, then and in that case, the lien given
by
this section shall attach upon the real estate improved, as
against such true owner, upon written notice given to him,
stating the amount claimed before he settles with or pays
such contractor or employer, and when he has settled, or
paid in part only, for the balance still unpaid at the time of
such notice.
Code, 1873 ; Sec. 1979.
Proprietors of planing mills and saw mills, when furnish-
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ing material for the improvement of real estate, shall be entitled to the lien provided in section 1979 of the Code.
Code, 1873 ; Sec. 1983.
To make good the liens specified in the preceding section,
they must be created and declared in accordance with the
following provisions, and on failure of either, the lien shall
cease, viz:
1. A substantial compliance by the party claiming the
lien, with his contract for building, repairing or improving,
or for materials or machinery put
up or furnished, as set
forth in section 1979 of the Code.
2. The

recording of his claim of lien, within three

months after the

completion of the work, or within three
or machinery is furnished, in
the office of the Clerk of the Superior Court, in the county
where such property is situated.
3. The commencement of an action for the recovery of
months after snch material

the amount of his claim within twelve months from the
time the

same

shall become due.
form

Code, Sec. 1980.

of lien to be recorded by machinist.

John

Sykes, a machinist, claims a lien on a certain steam mill, and
premises or real estate on which it is erected or built, of Charles
Drake, said steam mill being situated in the county of Jackson, town
of Nicholson, on the Northeastern Railroad, on lot known as Drake’s
mill lot, adjoining lots of William Walls, Robert Moon and Frank
White, and containing ten acres more or less, for furnishing to said
Drake, on the
day of June, 1879, one forty-horse power steam engine of the value of lifteen hundred dollars, for said mill, which enJohn Sykes.
gine was attached to said mill.
the

This June 15th, 1879.
Form

of mechanic's lien.

dwelling-house, and
Samuel Stigh, situated in the town
lot No. 9, in the plan of said town,
adjoining lots of Henry Langford and' James Smith, containing ten
acres more or less, for building said dwelling-house, to the amount of
James Moore, a mechanic, claims a lien on a

real estate upon which it is built, of
of Jefferson, county of Jackson, on

five hundred dollars.

June 4th, 1879.

James Moore.
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Form,

of petition to foreclose lien of machinist.

■Georgia—Jackson county.
To the

Superior Court of said county:

petition of John Sykes shows that he is a machinist, and that as
such machinist, on the 1st day of June, 1879, he furnished to Charles
Drake, one forty-horse power steam engine, for which said Drake
agreed to pay fifteen hundred dollars, on the
day of
,
1879,
•which said sum is now due and unpaid.
Petitioner avers that said engine was attached to a certain steam mill,
situated in said county and town of Nicholson, on the Northeastern
Railroad, on lot known as Drake’s mill lot, said lot being the property of
said Drake, and adjoining lots of William Wall, Robert Moon and Frank
White, and containing ten acres more or less. Petitioner avers that
lie has complied with his contract for furnishing said engine to said
Drake, whereby said Drake became indebted to your petitioner in the
The

sum

of fifteen hundred dollars, besides interest.

Petitioner

avers

that

within three months from the time said

engine was furnished as aforesaid, he recorded his claim of lien in the office of the Clerk of the Superior Court of said county in the following words and figures to-wit:
(here set them out), and that he commenced this his action for the recovery of the amount of said claim within twelve months from the
time the

same

became due.

Wherefore, petitioner prays that his said lien on said mill and premises may be set up and established, and that process may issue requiring the said Drake to be and appear at the next term of the ..Superior
Court of Jackson county to answer your petitioner’s complaint.
Felix

Fountain,

Petitioner’s Attorney.

Form

of petition to foreclose lien

on

realty.

Georgia—Jackson County.
To the
The

Superior Court of said county:

petition of James Moore shows that he is a mechanic, and
that, as such mechanic, on the
day of
, 1880, he contracted
with Samuel Stigh, of said county, to build for the said Stigh a
dwelling house, on the lot of said Stigh, in the town of Jefferson, in
said county, on lot No, 9 in the plan of said town, at and for the sum
of five hundred dollars, for which said sum he has taken no personal
security. Petitioner avers that on the 15th day of May, 1879, he
completed the building of said dwelling-house in compliance with
ihis said contract, and that, having completed his contract as aforesaid, the said Stigh became indebted to your petitioner in the sum of

261

LIENS, ETC.

five hundred dollars, besides interest, and that, on the 4th.day of
June, 1879, and within three month of the completion of the building
of said house, your petitioner had his claim of lien on said house and
lot recorded in the office of the Clerk of the

Superior Court of said
(Here set out the
words and figures), and that he has commenced this his action for
the recovery of the amount of his said claim within twelve months
county in words and figures as follows, to-wit:

from the time the

same

became due.

Wherefore, your petitioner prays that his said lien on said house and
lot may be set up and established, and that process may issue requiring the said Samuel Stigh to be and appear at the next term of the
Superior Court of said county, to answer your petitioner’s complaint.
Felix Fountain,
Petitioner’s Attorney.

Form

of verdict where jury finds lien.

“

We, the jury, find for the plaintiff the sum of five hundred dollars, principal debt,
dollars, interest, and costs of suit. And we
further find that the plaintiff’s lien as mechanic be set up and estabfished upon the property described in his petition.”
John Smith,
Foreman.

Form

of judgment upon foregoing verdict.

Whereupon it is ordered, considered and adjudged by the Court
that the plaintiff, James Moore, recover of the defendant, Samuel
Stigh, the sum of five hundred dollars, principal debt,
dollars,
interest, and all future interest, and
dollars, costs of suit. It is
further ordered, considered and adjudged by the Court that the plaintiff’s lien, to the amount of said principal, interest and costs, be set up
and established upon the following property: (Here describe the
property as described in the petition to foreclose). And the defendant
in mercy, etc.

Judgment signed this

day of

,

1880.
Felix

Fountain,

Petitioner’s Attorney,

Form

of execution

upon

foregoing judgment.

Georgia—Jackson County.
To all and

You

singular the Sheriffs of said State, and their lawful
deputies:

hereby commanded that of the goods and chattels, lands
Stigh, and more especially of (here describe
the property as described in the petition to foreclose, and conclude as
in ordinary writs of execution).
are

and tenements of Samuel
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Though the vendee of land, at the same time the
conveyance to him is executed, mortgages the land to the
vendor to secure the purchase money, and the mortgage
is duly recorded at once, the vendee, having an absolute
deed of conveyance, is the owner, within the meaning of
the lien laws of this State; and in the distribution of the
proceeds of a judicial sale of the land, including improvements
owner

erected

by

a

thereon with material furnished to such

third

person

without actual notice of the prior

mortgage, the lien of the mortgage is postponed to the lien
of the material man,
and sued to

the latter lien having been recorded
judgment in due time and manner. 61 Ga.

584.

Machinist, who merely manufactured or sold materials
repairing machinery, and did not concern himself with
uniting the material to the machinery, not entitled to lien.
59 Ga., 653.
Laborer employed by another mechanic to work on
building, who accepts from employer, in discharge of indebtedness, owner’s note, has no lien. 53 Ga., 416.
A mechanic has a lien for the necessary materials furnished in order to comply with his contract, when his services were necessary to fit and put them up, though the
articles may have been purchased by him. 51 Ga., 560.
for
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LOST PAPERS.

Form,

of petition to establish lost papers under section 3982, Code of 1873.

Georgia—Jackson County.
To the

Superior Court of said county:

The

petition of George Harvey shows that he is the owner of a certain promissory note, made payable to him by Hampton Wright of
said county for five hundred dollars, a substantial (and as petitioner
believes a literal) copy of which is hereto attached marked Exhibit
“A,” and that said note is unpaid, and that the same is lost or destroyed. Wherefore, petitioner prays that a rule nisi issue in terms of
the law and be served upon the said Hampton Wright, requiring him
to show cause, if any he can, at the next term of this Court, why the
said copy note should not be established in lieu of the said lost origAndrew

inal.

Bates,

Petitioner’s Attorney.
EXHIBIT

“A.”

Athens, Ga., Jan. 1st, 1879.

$500.00.
Six months after date, I

promise to pay George Harvey or bearer
five hundred dollars for value received, with interest from date at
Hampton Wright.
eight per cent, per annum.
Georgia—Jackson County.

Personally appeared before me, George Harvey, who being sworn
that the foregoing copy note is, in substance, a true copy of the
note lost or destroyed.
George Harvey.

says,

Sworn

to

and subscribed before me,
Thomas H.
, 1879.

day of

Form
George Harvey
VS

Hampton Wright.

}

Niblack, C. S. C.

of rule nisi.

Motion to establish copy
son

of lost note, in JackSuperior Court.
To Hampton Wright:

George Harvey having presented to me a petition in writing, wherein he alleges that a certain note made and executed by you to him or
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dollars, dated Jan. 1st, 1879, duff
thereof, with interest from date at eight per
cent, per annum, has been lost or destroyed, a copy of which note, in
substance, is attached to said petition, and duly sworn to. You are,,
therefore, hereby commanded to show cause, if any you can, at the
next Superior Court to be held in and for said county, why said copy

bearer for the

sum

of five hundred

six months after the date

note should not be established in lieu of the lost or

Witness the Honorable Geo. D.

day of

,

18—.

destroyed original.
Rice, Judge of said Court. This
T. H. Niblack,
Clerk.

Rule, absolute.

George Harvey
VS.

Hampton Wright.

}

Motion to establish copy

of lost note.

Jackson

Term, 1879.

Superior Court,

It

appearing to the Court that a rule nisim the above stated case, isand was duly served. And it further appearing that no cause has been shown, why the copy sworn to should
not be established, in lieu of the lost or destroyed original, it is, on
motion, ordered that said copy note be established in lieu of said original note, and that this order absolute be placed on the minutes of this

sued in terms of the law,

Court.

Andrew

Bates,

Petitioner's Attorney.

Granted:

Geo. D.

Rice,
Judge s. c.

This

.

1880.

Note.—Where defendant resides without the limits of the State,
service of the rule nisi must be perfected by publication.
Order

George Harvey
VS.

Hampton

It

Wright.

for publication.

Motion to
Jackson

establish copy of lost note.
Superior Court—Term, 1879.

a rule nisi issued in the above stated
law, and it further appearing satisfactorily to the
Court, that defendant resides without the limits of the State of Geor-

case

appearing to the Court that
in terms of the

gia, it is therefore ordered, that said Hampton Wright be served by

a

publication of said rule nisi for three months, before the next term of
this Court, in the “Jackson Herald,v a newspaper published in this
county.
Granted:

Geo.D. Rice,
Judge-S. C.

Andrew Bates,
Petitioner’s Attorney.
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Application to Ordinary under Acts of 1878, for establishment of copy of
lost paper.
*

Georgia—Jackson

County.

To H. W.

Bell, Ordinary of said county:

The petition of

George Harvey shows that on the 1st day of January, 1879, Hampton Wright, of said county, executed and delivered to
your petitioner, his promissory note of which the following is a copy:
Athens, Ga., Jan. 1st, 1879.

“$500.00.

Six months after date, I promise to pay George Harvey, or hearer
five hundred dollars for value received, with interest from date at eight
Hampton Wright.”

per cent, per annum.
Petitioner

that said note

destroyed by the burning of the
petitioner and contents thereof, on the 15th day of
April. 1879; and that petitioner is unable to find said note on account
of its destruction as aforesaid. Whereupon, your petitioner prays an
order requiring the said Hampton Wright to show cause, if any he
has, on the
day of
1879, (a day not more than ten days distant) why said copy should not be established in lieu of the destroyed
John Gray,
original.
storehouse

avers

was

of

,

Petitioner’s Attorney.

Georgia—Jackson County.
Before

me

personally appeared George Harvey, who upon oath says,
foregoing petition are true.

that the statements contained in the

*

George Harvey.

Sworn to and subscribed before me,
H. W. Bell,
Sept. 10th, 1880.
Ordinary.
George Harvey
V8.

Hampton

Wright.

Application to establish lost note, before
Ordinary of Jackson County.

Upon reading and considering the foregoing petition, it is ordered
Hampton Wright show cause at my office in Jefferson, on the
day of
18—, why. the copy note described in said petition should
not be established in lieu of the original alleged in said petition to be
lost. And it is further ordered that said Hampton Wright he served
personally with a copy of the petition and this order, at least five days
that

,

before the time hereinbefore set forth for
Given under my
18—.

a hearing.
hand and official signature, this

day of
H. W. Bell,
Ordinary.

Note.—The notice should be served
some

person

personally by Sheriff, bailiff, or
specially appointed by the Ordinary for the purpose.
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Final order to be entered

on

the petition.

Upon the hearing of the within petition, it appearing that Hampton
Wright was duly served with notice, and he having failed to show
any sufficient cause, why the application of George Harvey should not
be granted: It is ordered, that the copy note set forth in the petition
be, and the same is hereby, established in lieu of the destroyed original.
H. W. Bell,
This
day of
18—.
,

Ordinary.

Note.—All the
tered in

a

proceedings including the final order must be
specially prepared for the purpose.

book of records

•

en-

MORTGAGES.

267

MORTGAGES.

A

mortgage in this State is only a security for a debt,
title. It may embrace all property in possession, or to which the mortgager lias the right of possession
at the time, or may cover a stock of goods, or other things
in bulk, but changing in specifics, in which case the lien is
lost on all articles disposed of by the mortgager up to the
time of foreclosure, and attaches on the purchases made to
and passes no

supply their place.

Cede, 1873, Sec. 1954.
provided that in consideration of
provisions and supplies furnished by claimants the defendant, with which to carry on a certain farm, the latter agreed
that the crop so raised should belong to them; that he
would cultivate and prepare it for market, and deliver it
to them by October 15th, thereafter, or in lieu thereof, pay
five hundred dollars; that on failure to do so, he should be
considered liable for a breach of trust, and they could either
take possession of the crop, or sue for that amount, with
twelve per cent, interest, cost and attorney’s fees ; that in
An instrument which

order to

secure

the fulfillment of the contract defendant

conveyed and delivered to claimants certain personalty,
which was, however, to remain in his possession ; that defendant waived homestead and exemption rights, was a
mortgage and did not convey title. 60 Ga., 639; 43 Ga., 262.
Note.—There

can

be

no

valid sale

or

mortgage of a portion of a

crop not planted; therefore an obligation dated 25th
to deliver certain cotton of the next year’s crop,

passed

no

title to the obligee.

of December, 1874,
the crop of 1875,

58 Ga., 574.

A mortgage executed in May, 1873, of six bales of cotton, growing, and being grown and produced on a planta-

MORTGAGES.
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tion in Lee

county, known as the Jesse Tucker plantation,
by the mortgagor, said bales to average five

and cultivated

pounds each, to be covered with bagging, and
and. “ to be delivered in good .order
and condition, at the warehouse of Welch, Bacon & Cook,
in Albany, Georgia, on or before the 15th of October next,:’
is sufficiently specific in the description of the particular
bales mortgaged.
If it be proved to the satisfaction of the jury that six
bales of the crop of cotton, so grown, ginned and packed,

hundred

bound with iron ties,

were

warehouse, the cotton will be suffithat described in the mortgage, and

delivered at said

ciently identified as
will be subject to execution issued thereon.
55 Ga., 543.
A mortgage of all other articles in a certain store of every description, after enumerating certain specified goods,
and “of all future purchases which he may purchase, or
goods which he may come possessed of, hereafter in said
store/’ is such a description of property as is certain enough
to sustain the validity of the mortgage as between the
mortgagor and mortgagee. 62 Ga.,166.
Absolute deed, though made as security for debt, passes
title. 60 Ga., 562-588.
A mortgage of a stock of goods under section 1954 of
the Code, cannot by subsequent purchase, and addition of
new goods to such stock, be made to cover
an amount
greater in value than the original stock mortgaged. 45
Ga., 213.
A cestui que

trust, though a married woman, has power to
mortgage a separate estate, unless restrained by the deed
of trust.
61 Ga., 246.
No particular form is necessary to constitute a mortgage,
It must

clearly indicate the creation of a lien, specify the
which the mortgage is given, and the property upon which it is to take effect. It must be executed in
the presence of, and attested by, or proved before, a Notary
Public, or Justice of any Court in this State, or a Clerk of
the Superior Court (and, in case of real property, by one
debt to

secure
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witness), and recorded within thirty days from its
Code, 1873, Sec. 1955. See Acts, 1876, p. 31.
A mortgage upon real estate, given to secure “ advances”
to be made by the mortgagee to the mortgagor, for the purpose of carrying on the farm of the mortgagor, for 1870,
is not invalid for want of a sufficient description of the
debt intended to be secured. 46 Ga., 133, 55 Ga., 543.
A mortgage of real estate attested by but one witness is
not void, and if a subsequent mortgagee or purchaser buys
or takes his mortgage with actual notice of a prior mortgage, he takes subject to it, even though it have but one
witness. 51 Ga., 268.

other
date.

Form

of mortgage on really where the bond and mortgage are together.

$500.00.
Georgia—Jackson County.
Six months after date I promise to pay

John Smith,

or

bearer, five

hundred dollars, for value-received, with interest from date at the rate
of eight per cent per annum, and for the purpose of securing the payment of the aforesaid sum of five hundred dollars, together with all
interest that may accrue

thereon, at the said rate of eight per cent,
hereby mortgage to the said
property, to-wit: One tract
(or lot) of land lying in Jackson county, Ga., (here particularly describe the land) containing
acres, more or less, together with all
the rights and privileges thereunto belonging.
And I hereby waive
and renounce all benefit of homestead of realty, and exemption of personalty, as fully and completely as I am authorized to do under the
laws of Georgia.
Witness my-hand and seal, —7 day of
,
188—.
Robert Wood, [l. s.]
Signed, sealed and delivered in presence of
S. McCarty, J. P.

per annum, I hereby create a lien on, and
John Smith and his assigns, the following

Frank White.

Form

of mortgage, where mortgage is executed to secure the payment of note
given prior to execution of mortgage.

Georgia—Jackson

County.

Whereas, I, Robert Wood, did, on the
day of
1878, execute
.and deliver to John Smith my certain promissory note for the sum of
,
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the said John Smith, or bearer, and
bearing interest from maturity at the
rate of eight per .cent, per annum. .Now, therefore, in order to better
secure the payment of said note, together with all interest that may
accrue thereon, at the rate therein expressed, I hereby create a lien on,
and hereby mortgage to the said John Smith and his assigns the following property, to-wit: A certain tract (or lot) of land, lying in Jackson
county, Georgia, (here particularly describe the land) containing
acres, more or less, together with all the rights and privileges there¬
five hundred dollars, payable to
due twelve months after date,

unto

belonging.
hand and seal, this

day of

Witness my

,

188—.
Wood,

Robert

[i,. s.]

Signed, sealed and delivered in presence of
S. McCarty, J. P.
Frank White.
Form of mortgage on

personal property where bond and mortgage are of
same

date.

Georgia—Jackson County.
One day after date, I promise to pay John Smith, or bearer, five hundred dollars, for value received, with interest at the rate of eight per
secure the payment of the said sum
together with all interest that may accrue
thereon, at the said rate, I hereby create a lien on, and hereby mortgage
to the said John Smith, the following property, to-wit: One black horse
medium size, about eight years old, with white spot in forehead; one
bay mare mu'.e, over medium size, about six years old, blind in right
eye; one top buggy, slightly worn, and of the Hodgson make, together
with a set of single harness for same ; one two-horse wagon, nearly
new, of the Winburn make, all of which property is now in my possession, and also my crops of corn, cotton, peas, potatoes, wheat and
oats, now planted and growing upon lands cultivated by me this present year, in the county of Jackson, Georgia;/ and I hereby waive and
renounce all rights and benefits of homestead of realty, and exemption
of personalty, as fully and completely as I am authorized to do under
the laws of Georgia.
Witness my hand and seal this
day of
188
cent, per annum,

and in order to

of five hundred dollars,

.

Robert Wood.

Signed, sealed and delivered in
S. McCarty, J. P.

presence

of

Note.—Where mortgage to be executed is of date
note which it is

given to

[l. s.]

•

subsequent to

the form should be as in mortgage on
realty for same purpose, describing personal property particularly, as
in above form.

secure,
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Form of mortgage to

indemnify surety.

Georgia—Jackson County.

Whereas, on the first day of January, 1880,1, Robert Wood, executed and delivered to John Smith my promissory note for the sum of
five hundred dollars, with interest at the rate of eight per cent, per annum from the date thereof, and payable six months after date ; and,
whereas, Allen Day has signed said note as surety for me to the said
John Smith ; now, in order to indemnify the said Allen Day against
loss on account of his said suretyship, I hereby create a lien on, and
hereby mortgage to the said Allen Day, the following property, towit:. One tract of land lying in Jackson county, Georgia, (here par-

ticularly describe the premises), containing two hundred acres, more
or less, together with all the rights and privileges thereunto belonging;
and also the following personal property, to-wit: A stock of goods
and merchandise, now stored and kept for sale by me in my storehouse in Maysville, in said county, and of the value of about fivehun-.
dred dollars. In witness whereof I have hereunto set my hand and
affixed my seal, this first day of January, 1880.
Robert Wood.
[l. s.]
Signed, sealed and delivered in presence of
S. McCarty, J. P.
James White.
Note.—The
valid mortgage

following paper was held by the Supreme Court to be
of personal property. (See 46 Ga., page 253 ):

a

$200.00.
By the first day of February next, I promise to pay Margaret J.
Hampton, or bearer, two hundred dollars, for value received in a bay
mare and buggy—Margaret J. Hampton holding a lien on said horse
and buggy until it is paid for.
(Signed) Charles Johnson.
Attest:

F. Lehman.

Albany, Ga., January 18th, 1870.
34

Ga., 279.

Note 2.—Where neither of the two witnesses to

a

mortgage upon

real property, nor

the one witness to a mortgage upon personal property, is a Notary Public, or Justice of some Court of this State, or Clerk
of the Superior Court, the execution of such mortgage shall be
proven before some one of the above named officers to entitle it to go
to

record.

The

following form of probate will be sufficient:
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“Georgia—Jackson

County.

Before me, T. H. Niblack, Clerk of tlie Superior
said county, personally came James Allen, who on

Court in and for
oath says, that he
■■saw Robert Wood sign, seal and deliver the within note and mort*
gage, for the purposes therein stated, and that deponent signed the
same as a witness thereto (where mortgage is on land and has two
•attesting witnesses, the following should be added to above form):
aDd that he saw A. B. sign the same also as a witness thereto.
James Aelen.

Sworn to ami subscribed before me
T. H. Niblack,
this
day of
, 18—.
Clerk Superior Court Jackson

County.

realty must be recorded in the county
lies; on personalty, in the county where
mortgagor resided at the time of its execution, if a

Mortgages on
where the land
the

resident of

this State.

If

a

non-resident, then in the

■county where the mortgaged property is. If a mortgage
be executed on personalty not within the limits of this

State, and such property is afterwards brought within this
■State, the mortgage shall be recorded, according to the
above rules within six months after such property is

Code, 1873, Sec. 1956.
of stocks of goods, wares and
merchandise, or other personal property, shall be recorded,
in case the same is upon property or goods located in some
ether county than that of the mortgagee’s residence, in the
county where said goods or personal property is located at
the time of the execution of said mortgage, in addition to
the record of said mortgage in the county of the mortgagor’s residence. Acts, 1876, page 34.
Mortgages not recorded within the time required remain
valid as against the mortgager, but are postponed to all
•other liens created or obtained, or purchases made, prior to
the actual record of the mortgage.
If, however, the
younger lien is created by -contract, and the party receiving
it has notice of the prior unrecorded mortgage, or a purbrought in.

All chattel mortgages

chaser has the like

notice, then the lien of the older mort-
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gage
1957.

shall be held good against them.

In every case of renewal or
which has not been recorded,

Code, 1873, Sec.

re-execntion of

a mortgage

such mortgage shall operate

a lien upon
the property of the mortgagor, only as
against the mortgagor himself, and those having actual
notice of such mortgage, except from the date of the
record of such mortgage.
Acts, 1878-9, page 139. 61
Ga., 339.
If the mortgage is given to secure several debts, falling
due at different times, the mortgagee may foreclose when
as

the first

becomes

due, and the Court will control the

sur-

plus so as to protect the lien created for the debts not due.
Code, 1873, Sec. 1965.
A power in a mortgage to the mortgagee to sell the
property mortgaged on failure of the mortgagor to pay the
debt at its maturity, is a lawful power under the laws of
this State, and is irrevocable, and if the mortgage be duly
recorded it may be exercised as against the mortgagor, and
those claiming under him, either by deed or as purchasers
at a judicial sale under process to which the mortgage is
superior in its lien. 54 Ga., 441; 61 Ga., 339; 63 Ga.,
103.
See body of decision, 37 Ga., SO.
Clause in mortgage conferring power to

sell.

Should I fail to pay

said note (or demand) at maturity, I hereby
(naming the mortgagee) my agent to sell said property and execute titles thereto in my name, after having advertised the
same for
days in the “Jackson Herald,” a newspaper published in said county, and apply the proceeds from said sale to the
expenses incident thereto, and to the payment of said note (or demand), and if there be a balance remaining, said balance is to be paid
constitute the said

over

to me or my

Note.—Party
sales.

18

agent.

may

stipulate that sale shall be conducted

as

Sheriff’s
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FORECLOSURES OF MORTGAGES

ON REALTY.

Mortgages on real estate in Georgia shall be foreclosed
following manner, to-wit: Any person applying,
and entitled to foreclose such mortgage, shall, by himself
or his attorney,
petition to the Superior Court of the
county wherein - the mortgaged property may be, which
petition shall contain a statement of the case, the amount
of the petitioner’s demand, and a description of the property mortgaged; whereupon the Court shall grant a rule
directing the principal, interest and costs to be paid into
Court on or before the first day of the next term immediately succeeding the one at which such rule was granted ;
which rule shall be published once a month for four
months, or served on the mortgagor or his special agent,
at least three months previous to the time at which the
money is directed to be paid into Court.
Code, 1873, Sec.

in the

3962.

By Acts of 1878-9, p. 50, the following is added to the
foregoing section : Provided, that where the land covered
by a mortgage consists of a single tract of land, divided
by a county line, or county lines, such mortgage may be
foreclosed

on

the entire tract in either of the counties in

which part of
resides upon

it lies; Provided further, if the mortgagor
the land, the mortgage shall be foreclosed
in the county of his residence.
If the person entitled to foreclose the mortgage on real
estate be dead, or the mortgagor be dead, the proceedings
may be instituted by or against the representative of such
deceased person. Sections 3963 and 3966, Code, 1873.
Form of

petition to foreclose mortgage

on

really.

Georgia—Jackson County.
To the

Superior Court of said county:

The petition of John Smith shows that on the

188-, Robert Wood executed and delivered

to your

day of
petitioner a

,

cer-
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tain

promissory note for the

sum of five hundred dollars, due six.
date, with interest at the rate of eight per cent, per annum from
date, and that to secure the payment of said sum of five
hundred dollars, with all interest that might accrue thereon as aforesaid, the said Robert Wood executed and delivered to your petitioner
a mortgage upon the following tract
(or lot) of land, lying in said
county (here describe the property as described in the mortgage),
which note and mortgage are here to the Court shown.

months after

Petitioner further shows that the said Robert Wood refuses to pay
said note, with interest due thereon.
Wherefore your petitioner prays the

granting of a rule of this Court
directing the said Robert Wood to pay into said Court, on or before
the first day of the next term thereof, the principal and interest due
on said note, and the cost of this proceeding, or, in default of such
payment, that said mortgage be foreclosed.
John

Gray,

Petitioner’s

Form

of rule nisi, to foreclose mortgage

on

Attorney,

realty.

It appearing to

the Court, by the petition of John Smith, that
and delivered
land, lying in
the mortgage),
for the purpose of securing the payment of a certain promissory note
for the sum of five hundred dollars, made by the said Robert Wood,
on the
day of
1878, and payable to the said John Smith,
due six months after date, with interest at the rate of eight per cent,
per annum from date, which said note the said Robert Wood refuses
Robert Wood, on the
day of
, 1878,
executed
to said John Smith a mortgage on a tract (or lot) of
said county (here describe the property as described in

,

to pay:

It is therefore ordered that the said Robert Wood pay

Court,
due

into this

before the next term thereof, the principal and interest
said note, and the cost of this suit, or, in default thereof, the

on or

on

Court will

proceed as to justice shall appertain. And it is further
ordered, that this rule be published in the “Forest News,” a newspaper
published in the county of Jackson, once a month for four months, or
served on the said Robert Wood, or his special agent or attorney, three
months previous to the next term of this Court.
John

Alex. S.

Gray,

Note.—When the above rule is
that it is

a

When
has

been

Erwin,
Judge S. C.

Petitioner’s Attorney.

published, the Clerk shall certify

true extract from the minutes.

a

rule

nisi, to foreclose a mortgage on real estate
granted, and the same has been published or
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served

hereinbefore

his
the
file
his objections to the foreclosure of such mortgage’, and
may set up and avail himself of any defense which he
might lawfully set up in an ordinarj' suit, instituted on the
debt or demand secured by such mortgage, and which goes
to show that the applicant is not entitled to the foreclosure
sought, or that the amount claimed is not due: Provided,
that the facts of such defense are verified by the affidavit
of such mortgagor, or special agent or attorney, at the
time of filing the same.
Code, 1873, Sec. 3964.
If mortgagor, his agent or attorney, fail to set up any of
the defenses provided for in the preceding section, no third
person may do it.
See Cpde, 1S73, Sec. 3965.
as

required, the mortgagor,

or

special agent

or attorney, may appear at the term of
Court at which the money is directed to be paid, and

Form
John Smith

of rule absolute.

Foreclosure

VS.

Court,

Robert Wood.

of

mortgage ia Jackson Superior
term, 18—.

It

appearing to the Court that, at the last term of this Court, a rule
granted in the above stated case, requiring Robert Wood to
pay into Court, on or before the first day of the present term of this
Court, the principal and interest due on a note, for the sum of five
hundred dollars, given by said Robert Wood to said John Smith,
dated the
day of
1878, with interest at eight per cent, from
date, and secured by mortgage, and the costs; and it further appearing that said Robert Wood was served with said rule nisi as required
by law, and that he has failed to pay said principal, interest and costs,
nisi

was

,

in obedience to said rule:

It is, therefore, ordered, considered and

adjudged by the Court, that said mortgage be foreclosed, and that
John Smith

recover

from the said Robert Wood the

sum

of five hun¬

dred dollars for his

principal debt, the sum of sixty dollars, interest, to
judgment,and all future interest at the rate of eight per cent, per annum,
and the further

sum

of

dollars and

.

cents, costs, to be levied

premises described in said mortgage, to-wit:
the land as described in the mortgage).
Judgment signed this, the
day of
, 18—.
of the

(Here describe

Alex. S. Erwin,
Judge S. C.
John Gray,
Petitioner’s Attorney.
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'Form

Georgia—Jackson

of fi. fa. on foregoing judgment.

County.

To all and

singular the Sheriffs of said State and their lawful deputies:
hereby commanded that of certain lands of Robert Wood,
to-wit: (here describe the land as described in the mortgage) you cause
to be made the sum of five hundred dollars principal, the
spra of sixty
dollars interest to judgment of foreclosure, and all accruing interest,
at the rale of eight per cent., and
dollars and cents costs, which
sums John Smith, lately, to-wit: on the
day of
188—, before
the Superior Court of said county, recovered of Robert Wood on tbie
foreclosure of a mortgage given by the said Robert Wood to the said
John Smith, dated the
day of
188—. And have you the said
sums of money at the next term of the Superior Court to be held in
and for said county, on the
Monday in
next, to render to the
said John Smith his principal, interest and costs, aforesaid. And have
you then and there this writ.
Witness the Honorable Alex. S. Erwin, Judge of the Superior Court *
of said county. This the
day
188—.
You

are

,

,

,

Thomas H.

Niblack,
Clerk.

FORECLOSURE

Mortgages

OF

MORTGAGE

ON

PER80NALTY.

personalty (where amounts exceed one
principal, see Acts 1878-9, page 152,) shall
be foreclosed in the following manner, to-wit: Any person
holding a mortgage on personal property, and wishing to
foreclose the same, shall, either in person or by his agent
or attorney in fact, or at law, go before some officer of this
State who is authorized by law to administer oaths, or a
Commissioner for this State, residing in some other State,
and make affidavit of the amount of principal and interest
due on such mortgage, which affidavit shall tfe annexed to
such mortgage, and when such mortgage, with such
affidavit annexed thereto, shall be filed in the office of the
Clerkof theSuperior Courtofthe county wherein themortgagor resides at the date of the foreclosure, if a resident of
this State, or where he resided at the date of the mortgage,
if not a resident of this State, it shall be the duty of such
on

hundred dollars
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Clerk to issue

an

execution directed to all and

Sheriffs and Coroners of this
the

singular the
State, commanding the sale of

mortgaged property, to satisfy the principal and interforeclose

est, together with the costs of the proceedings to
said mortgage.
Code, 1873, §3971.
.

For form of affidavit to foreclose mortgage on personalty,

see

form in

proceedings to forclose mortgage

on

personalty

beforfc Justices of the Peace.
Form,
Georgia—Jackson

of assignment of mortgage.

County.

,For value received, I hereby transfer and assign to A. B., his heirs
alfd assigns, the within mortgage and the debt to secure which it was
given, together with all and singular the rights, interests and privileges
belonging to me under and by virtue thereof.
Witness my hand and seal, this the
day of
188—.
,

C. D.

[l.

s

]
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/

Form, of motion.

John Dob,

)

Verdict and

VS.

judgment for plaintiff

at

August term,

1880, of Jackson Superior Court.

Richard Rob. l
The defendant,

I

being dissatisfied with the verdict and judgment in
during said term of the Court, and before the adjournment thereof, and moves the Court for a new trial,
‘
upon the
following
grounds, to-wit ;
1st. Because the verdict is coutrary to evidence, and without evidence to support it.
2d. Because the verdict is decidedly and strongly against the weight
said case, comes

of evidence.

3d. Because the verdict is contrary to
tice and

law and the principles o£ jus-

equity.

4th. Because the Court erred in charging the jury as follows, to-wit:

(Here set out

any charge given which is thought to'be erroneous.)
5. Because the verdict is contrary to the chargebf the Court in this:

(Specify charge.)
6th. Because the Court erred in refusing to give the following written
charge requested by counsel for defendant, to-wit: (Here set out
charge requested and refused.),
7th. Because of the newly discovered testimony, contained in the

affidavit of John West, hereto attached, marked Exhibit A.

Whereupon he prays that these, his grounds for a new trial, be inquired of by the Court, and that a new trial be granted him.

.IojIn Gra*^

Attorney for movant.
Form

of order to be entered on motion.

Read and considered.

The

recital^fof faiPt contained injthe several

grounds of the motion are true ana correct. It is ordered th^Wthe
plaintiff, John Doe, show cause before me, ^t the pfourt Houarin^Tefferson, at
o’clock, on the
day of 1
,^hy tji’c foregoing
motion should not be granted.
It is further ordered that the plaintiff
be served with a copy^of this naotion 8ind order.
This August 15th,
1880,

Alex. S. Erwin,
*

Judge's. C.
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of order where time is given to make out and complete a brief of the
testimony.

John Dob

) Verdict and judgment for plaintiff.
^

VS.

Richard Roe.

August term.

1880, of Jackson Superior Court.

)

The defendant

having made a motion for a new trial in said case,
grounds therein stated, and said grounds having been approved
by the Court, and it appearing that it is impossible to make out and
complete a brief of the testimony in said case before adjournment of
Court: It is therefore considered and adjudged by the Court that said
motion stand continued until the
day of
and that it be heard
on

the

,

at

chambers,

to make out and file a

and^that plaintiff have until

brief of testimony

without prejudice.

day of

This

,

188—.

Alex. S. Erwin,
Judge S. C.
Note 1.—Service of motion and order may
copy

be acknowledged and

waived.

Note 2.—A brief of the evidence delivered upon the trial should be
written out

by the party making the motion, and submitted to the opposite party for his concurrence, and thereupon be approved. If parties cannot agree to the brief, the same should be submitted to the
Judge for his examination, and approval. If he finds it incorrect, he
will make or require to be made, any alteration consistent with hisrecollection of the evidence, and will then give his approval.
Form

John Doe
V!*.

of brief of evidence.

Complaint

on

note in Jackson Superior Court.

August Term, 1880.

RicHAhD Roe.

Brief of evidence in above

case:

Plaintiff introduced note sued on, of which the following is a true
copy, to-wit: (here copy note), and closed.
A. B., sworn as a witness for defendant, testified as follows: (here
set out brief of evidence of A. B.)
C. D., sworn as a witness for

plaintiff, in rebuttal, testified as fol(here set out brief of evidence of C. D)
The interrogatories and depositions of E. F. were in'roduced bj' the
plaintiff and read to the jury, of which the following is a true copy,,
to-wit: (here set out copy of interrogatories and depositions.)

lows:

Evidence here closed.

NEW
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of agreement
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as to

brief of evidence.

agreed that the foregoing (or within) is a corrreot brief of theof the case therein referred to.

evidence introduced upon the trial

John Gray,
Attorney for plaintiff,
Felix Fountain,
Attorney for defendant.

Form

of approval by Judge.

Examined, approved and ordered to be filed.
188—.

This

day of

Alex S. Erwin,

Judge S. C.
Form

of affidavit

John Doe
t8.

Richard Roe.

1

as

to knowledge of newly discovered testimony.

Complaint

on note

August Term, 1880.

in Jackson Superior Court.

Verdict and judgment for

j plaintiff, and motion for

new trial.

Personally appeared before the undersigned, Richard Roe, who

upon

oath, says that the facts stated in the affidavit of John West, of file in
said case, were unknown to affiant at the time of the trial of said case;,
that affiant used due

diligence to discover evidence and prepare for
evidence in

trial, and that said newly discovered facts are material as
said

Richard Roe.

case.

Svyorn to and subscribed before
this

day of

,

188—.

me,

J. L. Williamson,
Clerk S. C.

Note.—An affidavit should be made

by counsel for movant that heignorant of the newly discovered facts until after the trial.

also

was

Bill

of exceptions where motion for

new

trial is made and overruled.

Be it remembered, that on the fifteenth

day of August, eighteen

hundred and eighty, there came on to be tried, in the Superior
Court of Jackson county, a certain case then and there pending between John Doe, plaintiff, and Richard Roe, defendant, the same

being an action of complaint upon a promissory note for the principal sum of five hundred dollais, in which said case a verdict was rendered for said plaintiff for the principal sum of five hundred dollars,
and fifty dollars interest to judgment, with costs of suit.
Whereupon defendant made a motion for a new trial upon the grounds
therein stated; upon the hearing of which motion the same was over-

NEW
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by said Court, his Honor, Alex. Erwin, Judge of said Court, then
presiding, which ruling is excepted to and assigned as error.
A brief of the evidence introduced on said trial was duly approved
by the Court and filed in the Clerk’s office, and is a part of the record
■of the cause, to which said brief reference is hereby had, and is thereby
embodied in the bill of exceptions. The recitals of fact contained in
■said motion fora new trial are true and correct. And now, within thirty
days from the overruling of said motion, as aforesaid, the said Richard Roe presents this, his bill of exceptions, and prays that the same
John Gray,
may be signed and certified.
ruled

and there

Attorney for plaintiff In

Within ten

error.

days after the bill of exceptions is signed

and

certified, the party plaintiff therein shall serve a copy
thereof upon the opposite party, or his' attorney, and if
there be several parties, with different attorneys, upon
each, with a return of such service (or acknowledgement
of service) indorsed upon or annexed to such bill of ex-

In criminal cases the copy bill of exceptions
shall be served upon the attorney or Solicitor-General, as
the case may be, or upon a Solicitor-General pro tem. who
tried the cause, if he is still acting under the appointment.
ceptions.

Code, 1873, Secs. 4259 and 4261.

See, also, Acts of 18S0-1,

page 65.
Within fifteen
the

days from the date of the certificate of
Judge, the bill of exceptions shall be filed in the office

-of the Clerk of the Court where the

case was

tried ;

and in

days from the date of such filing, it shall be the duty
of the Clerk to make out a copy of such bill, together with
a
complete transcript of the record in such cause. Such
transcript, together with the original bill of exceptions, the
•Clerk shall transmit, together with a certificate that the same
is the true original bill of exceptions, and a true and complete transcript of the record in such case, to the next term
■of the Supreme Court, as required in the Judge’s certificate,
directing the same to the Clerk of the said Court. The
copy bill of exceptions shall be retained in the office
•of the Clerk of the Superior Court.
Code, 1S73, Sec.
ten

4262.
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Form

of certificate of Judge to bill of exceptions.

'

I do

certify that the foregoing bill of exceptions is true and cona clear understanding of the errors
complained of; and the Clerk of the Superior Court of Jackson county
is hereby required and ordered to make out a complete copy of the
record of said case, and certify the same as such, and cause the same
term of the Supreme Court, that the
to be transmitted to the
errors alleged to have been committed may be considered and corrected.
This
of
Alex. S. Erwin, J. S. C.
1880.

tains all the evidence material to

,

Form

of acknowledgement of service.

Due and

legal service of the within bill of exceptions is hereby
knowledged and copy waived. This
day of
1880.

ac-

,

Felix Fountain,
Attorney for John Doe.

Form
Filed in

of entry of filing bill of exceptions

office, this

day of

,

1880.
J. L.

Form

Williamson, C. S. C.

of certificate of Cleik to bill of exceptions.

Georgia—Jackson

County.

I do
the

certify that the within (or foregoing, as the case may be,) is
true original bill of exceptions which was tiled in my office in the

case

of John Doe

vs.

Given under my

Richard Roe.

hand and seal of office, this

day of

,

18—.

J. L. Williamson,

[seal]

Clerk S. C.

Form

of certificate of Clerk to transcript of record.

Georgia—Jackson

County.

I do

certify that the foregoing pages,
complete transcript of the record in the

case

in number, are a true and
of John Doe vs. Richard

Roe.
Given under my

hand and seal of office, this

[seal]

day

,

1880.

J. L. Williamson,
Clerk S. C.

Form

of bond to supersede judgment, to be executed on or before the filing
of the bill of exceptions.

Georgia—Jackson

County.
as principal, and William Roe, as security, acknowledge ourselves jointly and severally bound unto John Doe, his
We, Richard Roe,
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heirs, executors, administrators and assigns, in the sum of

do!-

lars, subject to the following conditions: The said John Doe having,
at the August term, 1880, of the Superior Court of said county, obtained a verdict against the said Richard Roe in a certain case then
and there tried, and the said Richard Roe having,, at said term of said
Superior Court, moved to have said verdict set aside and a new trial
granted him in said case, and the said motion having been by said
Court refused, to which ruling the said Richard Roe has sued out his
writ of error to the Supreme Court: Now should the said Richard Roe
pay to the said John Doe the eventual condemnation money and all
subsequent cost in the event the said Richard Roe should be cast in
said writ of error, or fail to prosecute the same with effect, then thisbond to be void.
Given under

our

hands and seals, this the

day of
William Roe.

Attested and

approved by

188.

,

Richard Roe.

[l. s ]
[l. s.]

me:

J. L. Williamson,
Clerk S. C.

Form

of affidavit where appellant is unable to pay cost and give security.

John Doe
w.

Richard Roe.

.

In Jackson

Superior Court. Complaint upon promissory note. Verdict and judgment for plaintiff..
Motion for

new

trial and motion overruled.

Personally appeared before me, JamesL. Williamson, Clerk of theSuperior Court of Jackson county, Richard Roe, who upon oath says,
that he is unable, from his poverty, to pay the costs and give the secu—
rity for the eventual condemnation money in the above stated case,
and that his counsel has advised him that he has good cause for a writ,
of

Richard Roe.

error.

Sworn to and subscribed before
this

day of

.

me

James L. Williamson,
Clerk S. C.

Bill of exceptions where there is no motion for new trial.
The

of the State

vs. Stephen Griffeth, Lucius Rakestraw and
all persons of color, came on to be tried at the August
term, 1881, of the Superior Court of Jackson county, before Alex. S.
Erwin, the Judge then and there presiding, the same being an indictment for simple larceny, charging all of said defendants
jointly as
principals in the first, degree. A nolle prosequi was entered as to said
Osborn for the purpose of using him as a witness for the State.
All
of said defendants put upon trial were tried jointly, under agreement
case

Osborn Me A my,

NEW
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between the Solicitor-General and A.

B., counsel for Rakestraw, and

C. D., counsel for Griffeth, that they be permitted to testify the one
for the other.
The following is a brief of the evidence introduced
upon the trial.
The prosecutor,
in substance as follows : (Here

tor.)

Wm. Spencer, being

sworn,

testified

set out brief of evidence of prosecu-

and introduced by the State, testified
(Here set out brief of evidence of witness )
Mary Griffeth, being sworn, was introduced by the defendant, Lucius
Osborn McAmy,

in substance

as

follows

sworn
:

Rakestraw, and testified in substance

as

follows:

(Here set out brief

of evidence of

witness.)
The defendant, Stephen Griffeth, introduced no testimony, nor did
he or his counsel cross-examine any witness introduced by the defendant, Rakestraw ; whereupon the counsel for Griffeth claimed that he
was entitled to the closing a-gument.
The Court ruled that the State
was entitled to close, to which ruling the defendant, Griffeth, excepted, and assigns the same as error.
The following is, in substance, the charge given by the Court to the
jury : (Here set out substance of charge.) The jury returned a verdiet of guilty as charged.
The defendant, Stephen Griffeth, excepts to the foregoing charge
and assigns the same as error, and now, within thirty days after said
trial, tenders this, his bill of exceptions, and asks that the same may
be certified as required by law.
John Gray,
Attorney for Plaintiff in error.
Form

of certificate of Judge.

I do

certify that the foregoing bill of exceptions is true, and cona clear understanding of the errors
complained of, and the Clerk of the Superior Court of the county of
Jackson is hereby required and ordered to make out a complete copy
of the record of said case, and certify the same as such, and cause the
same to be transmitted to the
term of the Supreme Court, that
the errors alleged to have been committed may be considered and corrected. This
Alex S. Eiiwin,
day of
18—.
tains all the evidence material to

,

Judge S. C.
Form,

of bond in criminal case where writ of error is sued out to Supreme
Court.

Georgia—Jackson

County.

We, Stephen Griffeth, as principal, and George Griffeth, as security,
acknowledge ourselves jointly and severally bound unto Alfred H.
Colquitt, Governor of Georgia, and his successors in office, in the sum
of $
(fill blank by amount of bond fixed by Judge) subject to the
following condition : The said Stephen Griffeth having, at the August
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Superior Court of said county, been convicted of
simple larceny, and having sued out a writ of error to
the Supreme Court in said case of conviction : now, should the said
Stephen Griffeth personally be and appear at the next term of said
Superior Court, and from term to term thereof until discharged by
term, 1881, of the
the offense of

law to abide the final order,

judgment

or sentence

of said Superior

Court, then, this bond to be void.
Given under

our

hands and seals

day of August, 1881.
[l. s.]
Griffeth.
[l. s.]

this, the

Stephen Gkiffeth.
George

Approved

:

J. L. Williamson,
Clerk S. C.

Form,

of oath of defendant in

a

criminal

case,

where he is unable to give

bond.
The State

) Indictment in Jackson Superior Court for simpie larceny, and writ of error to Supreme

w.

Stephen Griffeth.
Georgia—Jackson

Court.

County.

Personally appeared before the undersigned, Stephen Griffeth, who,,
oath, says, that he is unable, from his poverty, to give the recognizance required by law, and that his counsel has advised him that he
has good cause for writ of error in the above stated case.
upon

Stephen Griffeth.
Sworn to and subscribed before me,

day of

,

18—.

J. L. Williamson,
Clerk S. C.

RULES TO BE OBSERVED IN CARRYING CASE8 TO SUPREME
LAID DOWN BY JUDGE BLECKLEY IN

.

61 GA.,

COURT,.

494.

1. Whatever

precedes the Judge’s certificate, though
a part of the bill of exceptions, and
may be verified by the certificate alone.
48 Ga., 566 ; 58
Ga., 346. What follows the certificate as an exhibit, is an
exhibit proper, and must be identified, as indicated by the
tenth rule of this Court (38 Ga., 689), by the Judge’s signature upon the same.
Such identification, strictly speaking,
was
requisite, even before the rule called for it in express
called

an

terms.

its

own

exhibit, is

13

Ga., 495.

The

case

in 10 Ga., 1,

was

special facts, and the Court intimated

decided

an

on.

opinion.
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against its being taken
ruled.

as a precedent on
See the caution on .page 5.

2. The

287

the fourth point

following statement as to the mode of bringing
Court, except the rigor of strict law be
softened by consent of parties or their counsel, and except
where documents, by reason of being copied in or annexed
to the pleadings, must necessarily come up as a part of the
record, is exhaustive, and may be deemed correct in every
particular.
{a.) If no motionfor new trial. Incorporate the evidence
in the bill of exceptions somewhere.
It may be the first
thing or the last thing before the Judge’s certificate, or it
may come in at any intermediate place.
Or, let it follow
the Judge’s certificate as an exhibit, referring to it as such
in the-bill of exceptions, and having the Judge to place his
signature to or upon the exhibit, to identify it as the same •
to which the bill of exceptions refers.
(5.) If a motion for new trial. Pursue either of the
foregoing methods, just as if there had been no motion ;
or
simply refer, in the bill of exceptions, to the brief of
the evidence approved and filed on the motion for a new
trial, leaving the Clerk to send up a copy of the brief in
the transcript. To make the brief a part of the record, so
as to fit it for appearing in the transcript, it
must be expressly approved by the Judge, and filed with the Clerk, or
in his office.
The evidence of approval is either an entry
on the brief to that effect, signed by the Judge, or an express affix mation in the bill of exceptions that it was approved. The evidence of filing is either the usual entry of
the Clerk, regularly signed, or else something in the bill of
exceptions or in the record, or in both compared, from
which filing can be inferred with certainty.
evidence to this
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Foi'm

of petition to abate nuisances.

•Georgia—Jackson County.
To S.

McCarty and R. B. Cox, Justices of the Peace for said county:

petition of Rufus Price shows that heretofore, to-wit: On the
day of October, 1878, he purchased from Ezekiel Walker the right
of a private way, for the sole and exclusive use of your petitioner,
over and through the lands of the said Walker, said road to begin at a
blacksmith shop, known as Walker’s shop, in said county, about one
mile north of the residence of said Walker, and to ran one mile
over and through the lands of said Walker in a due westerly direction, and intersect what is known as the Hog Mountain road at the
store of Frank Reed, situated on the said Hog Mountain road.
Petitioner further shows that, in pursuance of said purchase, he entered
upon said lands and opened a private way over said lands, from said
blacksmith shop to said store, and that your petitioner has been in the
uninterrupted use of said private way from the
day of
, to
the
day of
, upon which
last named day the said Walker
obstructed said private way by building and erecting across the same,
in said county, a rail fence, which said fence is still obstructing the
free passage of your petitioner along said way, and is a private
nuisance to your petitioner: Wherefore, petitioner prays that such
proceedings may be had by your honors for the abating of said nuisance as the law directs.
Rufus Price,
Petitioner.
May 1st, 1879.
The

1st

’

Form,

•Georgia—Jackson
To J. S.
You

of summons to jury.

County.

Hunter, Sheriff of said county, or his deputy:

required to

summon Jerry Wood, Sandy Long, etc., freeholders of said county, to be and appear at Walker’s shop, the regular place of holding Justice’s Court for the 248th District, G. M., in
are

said county, on

-empaneled

as

the 14th of May, 1879, to be then and there sworn and
jurors to try a certain case of nuisance pending in
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said Court between Rufus Price, plaintiff, and Ezekiel
fendant.
Witness our hands and seals, May 1st 1879.

Walker, de-

S. McCakty, J. P.
R. B. Cox, N. P. and ex officio J. P.

Note.—Sheriff
sum

or

of three dollars.
Form

Rufus Price

other officer

summoning jury shall receive the
Code, 1873, Sec. 4100.

of notice to be given to defendant.

Application for abatement of private nuisance
in 248th District, G M., Jackson County.

VS.

Ezekiel Walker

To Ezekiel Walker, defendant in above stated case:
You

hereby notified to be and appear at Beaman's Cross Roads,
place of holding Court in and for the 248th District, G. M., in said
county, on the 10th day of May, 1879, by 10 o’clock a. m., then and
there to answer to the complaint of Rufus Price, who has made petition in writing to us, alleging and complaining that on the
day
of
1879, you obstructed, by building a rail fence across the same,
the private road beginning at Walker’s blacksmith shop, in said
county, and intersecting the Hog Mountain road at Frank Reed’s
store, in said county.
Witness our hands and seals May 2,1879.
are

the

,

S. McCarty, J. P.,
R. B. Cox, N. P. and ex officio
Plea

Rufus Price
Ezekiel

And

Walker. )

now

comes

of Defendant.

) In Justice’s

J->

VS.

J. P.

Court, 248th District, G. M., Jackson County.
Proceedings to abate nuisance.

the defendant in the above stated case, and for

plea in his behalf says, that plaintiff never purchased from defendant
the right of way over the lands described in petition of plaintiff.
On
John Gray,
which he puts himself upon the country.
Defendant's Attorney.

Oath to be administered to
You shall well and

jury.

truly try the issue submitted to you, and a true
give according to the law and the opinion you entertain of the
evidence without favor or affection to either party, provided you are
not discharged from the consideration of the case submitted.
So
help you God.

verdict

19
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Verdict.

We, the jury find that the fence described in the petition of plaina private nuisance, and that the same be abated.
We further
find that the defendant pay the cost of this proceeding.
Jerry Wood,
tiff is

Foreman,

Judgment.
Upon the finding of the jury in the case it is ordered that the pricomplained of be removed, and that the defendant pay
dollars costs of this proceeding.
S. McCarty, J. P.,
R. B. Cox, N. P. and ex officio 3. P.

vate nuisance

.

Form
Georgia—Jackson

of writ to abate nuisance.

County.

To J. 8. Hunter, Sheriff of said county or
Rufus Price
VS,

Ezfkiel Walker.

i

his deputy:

In Justice’s Court, 248th District, G. M.,
son

Proceedings to

County.

abate

Jacknuis-

ance.

A

jury of freeholders having returned a verdict in the above stated
case finding that the fence built and erected across the private way,
commencing at the blacksmith’s shop, known as Walker’s shop, in
said county, about one mile north of the residence of said Walker,
and running one mile over and through the lands of Said Walker in a
due westerly direction, and intersecting what is known as the Hog
Mountain road at the store of Frank Reed, situated on said Hog Mountain road, to be a private nuisance, and further finding that the same
be abated, and further finding that the defendant pay the cost.
You
are, therefore, commanded forthwith to enter upon the above described
lands and abate the nuisance complained of, by removing said fence.
And you are further commanded that of the goods and chattels, lands
and tenements of the said Ezekiel Walker you make or cause to be
made the

sum

Given under

of ten dollars cost accrued to

hands and official

our

date, and all further cost.

signatures, May 10th, 1879.

S. McCarty, J. P.

R. B.
Form

Cox, N. P. and

ex

officio J.. P.

of petition under Sec. 4097 of Code, 1873.

Georgia—Jackson

County.
Bell, Ordinary of said county:

To H. W.

The petition of John Doe and Richard Roe, resident freeholders of
the 245th

District, G. M., said county, shows that there is situated in
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said county and district on

Curry’s creek, near where the public road
Harmony Grove crosses said creek, a certain grist
mill, and that according to their opinion and belief, the health of the
neighborhood in which said mill is situated, is materially injured by a
pond of water formed by the erection of a dam across said creek, for
the purpose of running and operating said mill.
Wherefore petitioners pray that your Honors, as soon as it may be practicable, cause to
be summoned by the Sheriff or his deputy, a jury of twelve men for
the purpose of trying and determining the question, whether or not
said pond of water be a nuisance, and if the same be so determined
and found by the jury to be summoned as aforesaid, that it be abated
in terms of the statute in such case made and provided.
from Jefferson to

John Doe,
Richard Roe,
Petitioners.

Georgia—Jackson

County.

Personally appeared before me, H. W. Bell, Ordinary for said

coun-

ty, John Doe and Richard Roe, who being duly sworn, say that the
facts set forth in the foregoing petition are true.
John Doe,
Richard Roe.
Sworn to and subscribed before me,
H. W. Bell,
October 22d, 1880.

Forms for after

Ordinary.

are already suggested.
private way is a private nuisance. Such a
be abated by a proceeding
before two Justices of the Peace and a jury under sections
4094 and 4098 of the Code.
55 Ga., 310; 61 Ga., 156.
A private nuisance may be abated in this State under the
provisions of section 4094, etc., of the Code of 1873, provided the application is made by the party injured. 50

The

stopping

proceedings

or impeding a
nuisance may

Ga., 130.
To make

business

nuisance it must be such to

people
ordinary nature or condition ; it is not sufficient if it be
simply offensive to delicate and sensitive organizations.
50 Ga., 130.
An order abating a nuisance ought not to exceed the
necessity of the case, and if it do this it should be set
a

a

of

aside.

Ibid.

Justices of the Peace have not

jurisdiction, under the
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provisions of the 4094th Section of the Code, to abate as
a bridge constructed
by a railroad company
navigable stream. 50 Ga., 156 ; 40 Ga., 87.
A public nuisance, such as the obstruction of a street,
ean only be restrained by the public, on information filed
by a public officer, to-wit: By the Solicitor-General for the
a

nuisance

over a

Circuit.
A

50

Ga., 451.

private nuisance is anything done to the hurt or
tenements or hereditaments of

noyance of the lands,
other. 7 Ga., 296.
A

anan-

livery stable in a city, erected within sixty-five feet of
hotel, is, prima facie, a nuisance, and may be restrained
by injunction. 10 Ga., 336.
Any obstruction of the public highway or a navigable
stream, such as the erection of a bridge across the latter so
low as to obstruct the passage of boats, which is a public
nuisance, can only be remedied by indictment; an action
on the case cannot be maintained
by the party so obstructed unless under special circumstances. 28 Ga., 398.
Any obstruction to a public street in a city is a public
nuisance. 30 Ga., 506.
a
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Form,

Georgia—Jackson

of petition for partition.

County.

To the

Superior Court of said county

:

The petition of John Lyle shows, that Henry Lyle lately departed
this life intestate; that at the time of his death he was the owner of
a certain tract (or lot) of land lying in said county, adjoining lands of
William Moore, John Cook, Jasper Wheeler and others,

the place-

whereon the said

Henry Lyle, resided at the time of his death, containing three hundred acres more or less. The said Henry Lyle left,
as the only heirs and distributees of his said estate, your petitioner,
James Lyle, Mary Nash, formerly Mary Lyle, and Julia Lyle.
Your petitioner further shows that he and the said James Lyle are
of full age; that said Mary Nash and Julia Lyle ire yet minors—the'
former eighteen and the latter, sixteen years of age ; that each of said,
children and heirs of the said Henry Lyle is entitled to an undivided,
one fourth interest in said tract tor lot) of land.
Your petititioner further shows that he has .given notice as required,
by law, to the said James Lyle, Mary Nash and Julia Lyle, of his intention to make application for the partition of said lands.
Whereupon he prays the appointment of partitioners in terms of the statute
in such

case

John Gray,

provided.

Petitioner’s Att >rney.

Form of

notice to be given by petitioner to other parties concerned, at least,
twenty days before Court.

Georgia—Jackson

County.
To James

You

Lyle:

hereby notified that I intend to apply to the next Superior
first M.onday in August next, for the appointment of partitioners, to enter upon and
make partition of the tract (or lot) of land lying in said county adare

Court to be held in and for said county, on the
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joining lands of William Moore, John Cook, Jasper Wheeler and others, the place whereon Henry Lyle, late of said county, deceased, reJohn Lyle.

sided at the time of his death.

July 1st, 1881.
Note.—If party interested be a minor, notice may be served upon
or her guardian; if the minor has no guardian then upon the minor

his

personally. If any party resides out of the State, notice may be
by publication. Code, 1873, Sec. 3998.

served
Form

of order appointing guardian ad litem, where minor has no regular
guardian.
John Lyle

1 Application for partition of lands, Jack-

VS.

James

Lyle, Mary Nash,

Julia Lyle.

f

son

Superior Court, August Term,

1879.

It

appearing to the court that Mary Nash and Julia Lyle, are parties
and that they are minors, and have
no regular guardian.
It is ordered by the Court that Simeon Nash be,
and he is hereby, appointed guardian ad litem, for said minors, and
at interest in the above stated case,

that this order be served
he

on

said Simeon Nash, and that if he accept,

signify his acceptance of said trust and file the

•der.

same with this orA. S. Erwin,

Judge Superior Court.

John Gray,
Petitioner’s Attorney.

Form

of acceptance of appointment of Guardian ad litem.

I

hereby acknowledge notice of my appointment as guardian ad
litem, for Mary Nash and Julia Lyle, minors, defendants in above
stated

case

and consent to act

further notice of my

as such guardian ad litem, and waive all
appointment and of the proceedings prior thereto.

Simeon Nash.

August 4lb, 1879.
Form

of order directing Cleric to issue writ of partition.

John Lyle
VS.

James Lyle, Mary Nash,
Julia Lyle.

Application forpartition of lands. Jackson
Superior Court. August Term,
1879.

Upon hearing the petition of John Lyle for partition in the above
stated case, and being satisfied that due notice as required by law has
been given the parties at interest, and from an examination of petitioner’s title 'that he and James Lyle, Mary Nash and Julia Lyle are tenants in common of the tract of

land, described in said petition, each
equal interest, it is ordered by the Court that John Miller, JaLong, James Scott, William Smith and Henry Wall, all freehold-

with
cob

an

PARTITION

OF
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of said county,

be and they are hereby, appointed partitioners to
and partition the said premises, between the parties, as required by the statute in such cases made and provided, and the Clerk
of this Court is hereby ordered to issue a writ to said partitioners in

•ers

enter upon

terms of the law.

A. S. Erwin,

Judge Superior Court.

John Gray,
Petitioner’s Attorney.

See Code,
.

§3999.
Form,

of writ of partition to be issued by Clerk.

Clerk’s Office, Superior
To John Miller, Jacob

Court, Jackson County.
Long, James Scott, William Smith and Henry
Wall:

By virtue of an order granted at the August term. 1879, of Jackson
Superior Court, you, or a majority of you, are hereby required, after
being sworn according to law, and after giving notice as required by
law, of the time appointed for executing this writ, to the parlies at interest, to proceed to make such a just and equal partition and division of a certain tract of land, lying in said county, adjoining lands
■of William Moore, John Cook, Jasper Wheeler and others, the place
whereon Henry Lyle resided at the time of his death, containing three
hundred acres, more or less, as you shall judge to be in proportion to
their share or interest of each, and most beneficial to the common
■owners of said tract or lot of land, they having each an equal interest
in said land, and this you shall do to the best of your skill, ability
and knowledge,
And it is further ordered, that you return this writ with your actings and doings thereon, under your hands and seals to the said Superi or Court, within three months from this date.
Witness, the Hon. George D. Kice, Judge of said Court. September 1st, 1879.
James L. Williamson,
Clerk

Superior Court.

Oath to be administered to partitioners.
■Georgia—Jackson

County.

In person came before me John Miller, Jacob Long, James Scott,
William Smith and Henry Wall, who being duly sworn say, that they
will duly and impartially execute the within writ.
John Miller,
Jacob Long,
James Scott.
William Smith,
Henry Wall.
Sworn to and subscribed before me,
S. McCarty,
day of
18—.

J. P.
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of notice to be given each of the parties at interest, at
before partitioned undertake to make division, which

Form

least eigh* days
should be duly

served.

Georgia—Jackson County.
To John

Lyle, James Lyle, Mary Nash and Julia Lyle:

You, and each of you, are hereby notified that we, or a majority of
us, will, on
day of
, enter upon the tract or lot of land lying in
said county, and described as the tract or lot of land whereon Henry
Lyle resided at the time of his death, adjoining lands of William
Moore, John Cook, Jasper Wheeler and others, and make partition
thereof according to writ, directed to us, for that purpose, from the
Superior Court for said county, at the last August term thereof.
Jonx

September 15th, 1879.

Miller,

Jacob Long,
James Scott,
William Smith,
Henry Wall,
Partitioners.

Form

of return of partitioned.

Georgia—Jackson County.
To the
In pursuance

Superior Court of said county

:

of a writ issued from the Superior Court of said
county, at the last August term thereof, directing the undersigned to
enter upon and make partition of a certain tract or lot of land, lying
in said county, and adjoining lands of William Moore, JoliD-Cook,
Jasper Wheeler and others, the place whereon Henry Lyle resided at
the time of his death, containing three hundred acres, more or less,
between James Lyle, John Lyle, Mary Nash and Julia Lyle, tenants in
common of said tract or lot of land.
We, the undersigtied, on the
day of October, 1879, after giving notice to the said parties at interest,,
and after having taken the oath as required by law, did enter upon
said premises, and did make partition thereof as follows: To John Lyle
we ran off from the eastern end of said land,
adjoining William Moore,
seventy-five acres, having the metes and bounds as follows, to-wit:
; to James Lyle, seventy-five acres, from the western end of said
tract, adjoining lands of Jasper Wheeler, having the metes and bounds
as follows:
; to Mary Nash, seventy five acres from the southern side of said land, adjoining lands of James Cook,
having the
metes and bounds as follows:
; and to Julia Lyle, the other and
remaining seventy-five acres, having the metes and bounds as follows:
as will more fully appear by the several plats of said parcels of
land made by James Strange, the surveyor employed by us to make
,

29T

PARTITION OF REALTY.

of the premises. The undersigned and said Strange wereemployed in making the partition of the premises aforesaid one day.
All of which we respectfully submit.
Witness our hands and seals, this
day of
1879.
John Miller.
[l. s }
Jacob-Long,
[l. s.]'
James Scott.
[l. s.].
William Smith.
[i<. s ]
Henry Wall.
[l. s.]!
the survey

,

Partitioners.

When the return is

made, the Clerk of the Superior

Court should indorse thereon the time of
Form

filing.

of judgment on return of partitioners-.

Whereupon, it is considered, ordered and adjudged by the Court,
judgment of the
Court, and be final and conclusive as to all the parties duly notified in'
the premises, and that writs of possession issue in favor of the partiesfor the parcels of land respectively set apart for and to them.
And it is
further considered, ordered and adjudged by the Court that the surveyor-, James Strange, be paid the sum of
dollars; and each of
said partitioners the sum of
dollats; and
dollars and
cents, costs of this proceeding, be paid by
Judgment signed this
day of
183—.
A. S. Erwin,
that the return of the commissioners be made the

,

Judge s. CJohn Gray.
Petitioner’s Attorney.

DEFENSES, WHEN, BY AVHOM AND HOW MADE.

Code, 1873, §4001:
Under certain circumstances mentioned in

§4003 of the
1873, the Court shall order a sale of the lands and
tenements, and shall appoint three discreet persons to conduct such sale, under such regulations, etc., as the Court
Code of

may

prescribe.

Note —The following orderpre-supposes that an application for the
partition of the premises described therein has been duly riled.
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Order
John Doe
VS.

William Doe.

}

appointing Commissioners to make sale.

Application for partition in Jackson Superior Court.
term, 188-.

appearing to the Court that the premises described in the petition
be divided by metes and bounds, it is hereby ordered that
Richard Roe, Miles Wynn and John Duke be, and they are hereby,
appointed and empowered to sell the premises described in said petition, at the Court-house in said county, on the first Tuesday in
next, after advertising said sale according to law. And the said
Richard Roe, Miles Wynn and John Duke are hereby required to
make return of their proceedings in the premises to the next term of
It

cannot

Granted:

this Court.

Geo. D. Rice,
J udge S. C.

John Gray,
Petitioner’s Attorney.
•

Report of Commissioners.

Georgia—Jackson

County.
Superior Court of said county:
In the matter of John Doe against William Doe—partition—in said
Court. The undersigned commissioners, appointed at the last term
•of said Court to sell the premises described in said proceedings, in
pursuance of said order, respectfully report that they sold said
house and lot on the first Tuesday in November last past, at the Courthouse in said county, within the legal hours for public sales, and after
having given notice of such sale for thirty days in the “Jackson
Herald,” a newspaper published in said county, in which the Sheriff’s
sales of said county are published, when said premises were pur•chased by James Smith for eighteen hundred dollars cash, which was
the highest bid for said property, which said fund they now have in
hand. They further report that said John Doe and William Doe exTo the

•ecuted to said James Smith deeds to their respective interests in said
house and lot.

They further report that the cost of advertising is five dollars; fee
auctioneer, two dollars; compensation for commissioners,
dollars; and Court costs of the proceedings,
dollars, which sums
taken from the proceeds arising from the sale of said property leaves

■of

for division between John Doe and William Doe the sum’of

lars, wnich is subject to the order of the Court.
spectfully submitted.
This
day of
18—.
,

dol¬

All of which is

re-

Richard Roe,
Miles Wynn,
John Duke,
Commissioners.

PARTITION
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John Doe

299

OF REALTY.

of order on foregoing report.

Partition, etc., Jackson Superior Court,

V8.

William Doe,

term,

1881.

It appearing to the Court that Richard Roe, Miles Wynn and John
Duke, commissioners, -appointed at the last term of this Court to
make sale of a certain house and lot for partition between John Doe
and William Doe; and it further appearing that a sale of said property was had by said commissioners in conformity to law, producing
the

sum

of

eighteen hundred dollars, and that the

expenses

of said

sale, the compensation of the commissioners and the cost of the proceedings amount to the sum of — dollars: It is, therefore, ordered
that, after deducting the costs and expenses aforesaid the said
commissioners pay over to John Doe and William Doe,
half of the remainder, and be hence discharged. .

respectively,

one

John Gray,

Geo. D. Rice,
Judge S. C.
■

Petitioner’s Attorney.

Where

partitioners, appointed by the Court to make
partition of lands, report that it cannot be equally divided,
and recommend a sale of the land for division, it is the
legal right of the defendant to caveat the return of the
partitioners, and to introduce evidence to show that a fair
and equitable division of the land can be made by metes
and bounds without ordering a sale of the lands for division. 43 Ga., 386.
When the proof shows that the defendant to such application has no legal interest in the land, but that the title
or interest is in a third
person, the Court should not proceed to a hearing until such third person is notified and
made a party. 33 Ga., 107.
Under the same writ of partition at law you cannot
allot some of the land by entire tracts, sub-divide some
and sell others.
14 Ga., 521.

PEDDLERS.
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Every peddler or itinerant trader, by sample or otherwise,,
apply to the Ordinary of each county where he may
desire to trade, for a license, which shall be granted to him
on such terms as said Ordinary may impose.
They are authorized to impose such tax as they may deem advisable, to
be used for county purposes. The license extends only to
the limits of the county.
Acts, 1880-81.
must

Certificate of Ordinary for disabled soldier.
Georgia—Jackson

County.

Office of the

Ordinary of said county:

This is to

certify that A. B. is a disabled soldier of said State, andl
by reason thereof is entitled to peddle, in person, in any of the counties of this State, any goods, wares or merchandise, except ardent
spirits.
Witness my

hand and seal of office, this

day of

,

18S

H. W. Bell,
Ordinary-

[seal]
Application for license to peddle.
Georgia—Jackson

County.

To H. W. Bell,

Ordinary of said county:

The

undersigned hereby makes application for license to peddle,
within said county, goods, wares and merchandise for twelve months
from this date, and here now proposes to comply with all the requirements of the law in reference thereto.
This
day of
18—.
,

Jonas

Webb,
Petitioner.
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Certificate.
•Georgia—Jackson

County.

To the

Ordinary of said county:

We, the undersigned, citizens of said county, hereby certify that we
are well acquainted with Jonas Webb, and that he is a man of good
character. This
John Day.
day of
188—.
,

James Dun.
Oath.

•Georgia—Jackson

I, Jonas Webb,
than the

one

my name,

County.
that I will

swear

use

this license in

for which it is

and that I

am a

granted, nor suffer
citizen of this State.

no

other county
to use it in

any person

me God.
Jonas Webb.

So help

Sworn to and subscribed before me,

day of

,

18—.

H. W. Bell,
Ordinary.

Note.—If the applicant to peddle be a foreigner, instead of swearing that he is a citizen of this State, he shall swear that he has de•dared his intention to become a citizen. See Code, 1873, §1(!37.
License.

•Georgia—Jackson

County.
Office

Jonas Webb

of the

Ordinary

of said

County.

having this day taken and subscribed the oath required

by law, and having paid into the county treasury of said county the
sum of
dollars, he, the said Jouas Webb, is hereby licensed to
peddle goods, wares and merchandise, except ardent spirits, within
the limits of said county, for twelve months from this date.
Witness my

hand and seal of office, this

Ordinaries

day of

,

188—.

H. W. Bell,
Ordinary.

[seal.]
authorized to grant

license to peddle to
indigent and infirm persons upon such terms as they, in
their discretion, may impose. Code, 1873, Sec. 1636.
are
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PROCEEDINGS IN THE SUPERIOR COURT.

Suits, where brought—See Constitution 1877, Art. YI,
16, Par. 1, 2, 3, 4, 5, 6.

Sec.

PARTICULAR

FORMS.

Code, Sec. 33S9. The form of a declaration for the
of real estate and mesne profits may be as follows,
to-wit.:
recovery

Georgia—Jackson

County.

To the

Superior Court of said couuty:

The

petition of A. B showeth that C. D., of said countj, is in possession of a certain tract of land, in said county (here describe the
land), to which your petitioner claims title; that the said C. D. has
received the profits of said land since the
day of
18—, of the
yearly value of
dollars, and refuses to deliver said laud to your
petitioner, or to pay him the profits thereof: Wherefore your petitioner prays process may issue requiring the said C. D. to be and
appear at the next Superior Court to be held in and for said county,
to answer your petitioner’s complaint.
John Gray,
,

Plaintiff’s Attorney.

Code, Sec. 3401.

To the declaration prescribed by
of land and m,esne profits, the

this Code for the recovery

plaintiff shall

annex an

abstract of the title relied

on

for

such recovery.

May amend petition by adding abstract. 61 Ga., 449.
Code, 1873, Sec. 3390. The form of a declaration for
the recovery of personal property may be as follows,
to-wit:
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Georgia—Jackson

County.

To the

Superior Court of said county:

The petition of A. B. showeth that C. D., of said county, is in
possession of a certain (here describe the property), of the value of
dollars, to which your petitioner claims title; that the said C. D.
refuses to deliver the said
to your petitioner, or to pay him the
profits thereof: Wherefore your petitioner prays process may issuerequiring the said C. D. to be and appear at thb next Superior Court,
for said county, to answer your petitioner’s complaint.
John Gray,
Petitioner’s Attoraey.

In suits

brought under this form the verdicts and judgmaybe the same as in actions of trover.
Code, 1873, Sec. 3391. The form of an action to
recover money on a note, bill, bond,
receipt or written
promise of any description, by adding a copy of which,
with the indorser’s name (if any) and the credits thereon,,
and when the action is on a bond, the breach from which
arises the right of action shall be set out plainly, may beas follows, to-wit:
ments

Georgia—Jackson

County.

To the

Superior Court of said county:

The

petition of A. B. showeth that C. D., of said county, is insum of
dollars, besides interest on a
dated
and due
which said O. D. refuses to pay: Whereforeyour petitioner prays process may issue requiring the said C. D. to beand appear at the next Superior Court for said county, to answer
John Gray,
your petitioner’s complaint.
debted to him in the

——

,

Plaintiff’s Attorney.

Code, 1873, Sec. 3392.

The form of action to

recover

insurance policy may be the same as is prepreceding section, and it shall not be necessary to set forth in the body of the declaration allegations
of conditions other than may be embraced in the form
prescribed in said section; nor shall it be necessary to attach a copy of what may be written or printed upon the

money on an
scribed in the
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policy except what appears upon the face and in the body
policy.
Code, 1873, Sec. 3393. The form of an action on an
account may be as follows, to-wit:

of the

■Georgia—Jackson County.
To the

Superior Court of said county:

The

petition of A. B. showeth that C. D., of said county, is
indebted to your petitioner
dollars on an account, as will fully
appear by reference to a bill of particulars hereto attached, which
account the said C. D. refuses to pay:
Wherefore your petitioner
prays process may issue requiring the said C. D. to be and appear at
■the next Superior Court, to answer your petitioner’s complaint.
John Gray,
Plaintiff's Attorney.

Code, 1873, Sec. 3394. The form of an action to
judgment may be as follows, to-wit:

recover

■money on a

Georgia—Jackson

County.

To the

Superior Court of said county:

The

petition of A. B. showeth that C. D., of said county, is
indebted to your petitioner the sum of
dollars, besides interest,
on a judgment, obtained by your petitioner against the said C. D. at
a (name the Court) held on the
day of
18—, in the (county,
•district or town) of
,
in the State of
as will fully appear
by reference to an exemplification of the proceedings in said case;
that the said judgment is unsatisfied, and that the said C. D. neglects
to pay the same:
Wherefore your petitioner prays process may issue
■requiring the said C. D. to be and appear at the next Superior Court
to be held for the county of Jackson, then and there t<f answer the
John Gray,
plaintiff’s complaint.
,

,

Plaintiff’s

Attorney.

Code, 1873, Sec. 3395. The form of an action for
warrarity in a deed may be as follows, to-wit:

a

breach of

Georgia—Jackson County.
To the

Superior Court of said county:
showeth that C. D., of said county, is indebtdollars for this, that on the
day of
18—, the said C. D. executed to your petitioner a warranty deed

The petition of A. B.
•ed to him in the sum of
,
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to a certain tract of land

(here describe the land) for the sum of
dollars, paid by your petitioner to the said G. D.; that your petitioner
has been evicted from said tract of laud, and that the said C. D.,
refuses to indemnify your petitioner for his damages in that behalf:
Wherefore, your petitioner prays process may issue requiring the said
C. D. to be and appear at the next Superior Court for said county, to
answer your petitioner’s complaint.
John Gray,
Plaintiff's Attorney.

Code, 1873, Sec. 3396. The form of
be as follows, to-wit:

an

action for words

may

Georgia—Jackson County.
To the Honorable

Superior Court of said county:

The petition of A. B. showeth that C. D., of said county, has in-

jured and damaged your petitioner in the sum of
dollars, by falsely
and maliciously saying of and concerning your petitioner, on the
day of
18—, the following false and malicious words, to wit: (Here
give the words): Wherefore, your petitioner prays process may issue
requiring the said C. D. to be and appear at the next Superior Court
to be held in and for said county, to answer your petitioner’s comJohn Gray,
plaint.
,

Plaintiff's Attorney.

Code, 1873, Sec. 3399. The forms of action hereinbeprescribed may be used in cases for or against executors, administrators and other trustees.
fore

Form, of declaration in action for enticing away a servant.
Georgia—Jackson County.
To the
The

Superior Court of said county:

petition of James Jeter shows, that on the 5th day of January,
1880, he entered into a contract, fou a valid and legal consideration,
with William Powell, by the terms of which contract the said Powell
agreed to work upon the farm of petitioner, in the capacity of an
agricultural laborer, for and during said year, 1880; that subsequently
to the making of said contract, and while the same was of force, and
after said Powell had entered upon the performance thereof, Stephen
Blocker, of said county, maliciously persuaded, enticed, procured and
caused the said Powell to break his contract with petitioner, leave his
employment and go into the employment of him, the said Stephen
Blocker.
20
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alleges that, by reason of the aforesaid unlawful acts of
Stephen Blocker, your petitioner was put to great and other expense in procuring laborers to work said farm during said year, and
that five acres of said farm, of the rental value of fifty dollars, was
not worked during said year on account of the inability of petitioner
to procure laborers in lieu of said Powell to work the same—all to the
damage of your petitioner two hundred dollars: Wherefore, your
petitioner prays process may issue requiring the said Stephen Blocker
to be and appear at the next term of the Superior Court to be held in
Petitioner

said

and for said county, to answer your

petitioner’s complaint.
John

Gray,

Petitioner’s

See 49

Attorney.

Ga, 581; 43 Ga.,331.
Clerk's entry on

Filed in office this, the

day of

writ.
,

18—.
J. L.

Williamson,
Clerk S. C.

Process.
State

of

Georgia—Jackson

County.

To the Sheriff of said county:

John Doe

I

1)8.

Richard Roe.

Complaint.

The defendant, Richard Roe, is hereby required, in person or by
attorney, to be and appear at the Superior Court next, to be holden in
and for the county aforesaid, on the
Monday in
then and
there to answer the plaintiff in an action of complaint, etc.
As in
default of such appearance said Court will proceed thereon as to
justice may appertain.
Witness, the Honorable Alex. S. Erwin, Judge of said Court, this
J. L. Williamson,
day of
18—.
,

,

Clerk S. C.

Form

of acknowledgement of service.

Service of the within writ is
cess,

hereby acknowledged, and copy, proand copy process waived, this
day of
188-.
Richard Roe,
,

Defendant.

PROCEEDINGS
Form

,

IN

THE

of entry by Sheriff of personal service to be entered

on

Served the defendant, Richard Roe, personally, with
This
day of
188-.

•within writ.
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original writ.

a copy

of the

,

T. A. McElhannon,
Sheriff.
♦

Form

of entry by Sfieriff when leaving copy at defendant's most notorious
place of abode, to be entered on original writ.

Served the defendant, Richard Roe,
writ at his most notorious

188-.

by leaving a copy of the within
place of abode. This, the
day of :
T. A. McElhannon,
,

Sheriff.

Order
John Doe
VS.

l

Richabd Roe.

)

It

suggesting death of party.

Complaint, etc., in Jackson Superior Court.

>

appearing to the Court that John Doe, the plaintiff in the above
it is

stated case, has departed this life since said suit was brought,
ordered by the Court that his death be suggested of record.
Granted:
John

A. S. Erwin,
Judge s. C.

Gray,
Plaintiff’s Attorney.

Note.—When the death of any

defendant

occurs,

it, too, should be

suggested of record.
John Doe

I

VS.

Richard Roe.
William Doe

Complaint, etc., in Jackson Superior Court.

having qualified

of John Doe, deceased, moves the

the administrator of the estate
Court to be made, as such, a party

.as

plaintiff in the above stated case.

John Gray.
Plaintiff's Attorney.

John Doe
VS.

Richard Roe.

^

Complaint, etc., in Jackson Superior Court.

.

To Richard Roe:

)

of said Court, I shall move, in
party to the above stated case, of which motion
foregoing is a copy. This
day of
, 188-.

Take notice, that at the next term

writing, to become
to be made the

a

William Doe,
Administrator.
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Order to make

John Doe

}

m.

Richard Roe

representative of plaintiff a parly.

Complaint, etc| in Jackson Superior Court.

appearing to the Court that William Doe has duly qualified
deceased, whose death
has been suggested of record, and that he has given due notice of his
motion to become a party: It is, therefore, ordered that said William
Doe, administrator, as aforesaid, be made a party in lieu of John Doe,
deceased, and that said case proceed in his name as administrator.
It

as

administrator of the estate of John Doe,

Granted:

A. S. Erwin,
Judge S. 0.

John Gray,
Plaintiff’s Attorney.

If

representative of deceased defendant consent he
a party by order.

may

be made

Form.
John Doe

Complaint, etc., in Jackson Superior Court.

m.

Richard Roe.
It

appearing to the Court that Richard Roe is dead, and that his
suggested of record, and that Robert Roe, more than
twelve months since, duly qualified as administrator of the estate of
said deceased: It is ordered, Robert Roe consenting thereto, that he
be made a party in lieu of said Richard Roe, deceased, and that said
cause proceed against him as administrator as aforesaid.
death has been

Granted:
John

A. S. Erwin,
Judge S. C.

Gray,
Plaintiff's

Attoiney.

Scire Facias.

John Doe
m.

Richard Roe.

Complaint, etc., in Jackson Superior Court, returnable to the
term, 188 -, of said Court.

To all and

singular, the Sheriffs of said State:

The defendant, Richard Roe, having died during the pendency of
the above stated case, and his death having been suggested of record,
and Robert Roe having duly qualified as the administrator of the
estate of said

deceased

more

than twelve months since:

You are,

therefore, hereby commanded to require the said Robert Roe to be
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and appear at the next

Superior Court for said county, to show cause
why he should not be made a party defendant to said action, and the
cause proceed against him as administrator as aforesaid.
Witness the Honorable A.
for said

county.

This the

S.|Erwin, Judge of the Superior Court
day of

,

18—.

James L. Williamson,
Clerk S. C.

Note.—It shall be the duty of the Clerk to make out a copy, or
copies, of the scire facias, and deliver to the Sheriff, who shall serve
the same on the party, or parties, to be notified twenty days before
the Court to which the scire facias is made returnable, and make his
.entry of service nn the original. A second orignal and copy should
be made out for any party to be notified who may reside in any other
county than the one where suit is pending, which party shall be
served

as are

Order

other non-resident defendants.

making representative of deceased defendant

John Doe
V8.

Richard Roe.

I

a party.

Complaint, etc., in Jackson Superior Court.'

It

appearing to the Court that Robert Roe, administrator of the
Roe, deceased, has been duly served with a scire facias
in the above stated case, requiring the said Robert Roe, administrator
.as aforesaid, to show cause why he should not be made a party defendant in said cause; and the said Robert Roe having failed to show any
■sufficient cause why he should not be made a party in lieu of Richard
Roe, deceased: It is, therefore, ordered that the said Robert Roe, administrator as aforesaid, be, and he is hereby, made a party defendant,
and that said cause proceed against him as administrator.

estate of Richard

Granted:

A. S. Erwin,
Judge 8. C.

John Gray,
Plaintiff’s Attorney.

DEFENSE8

TO

CIVIL

CASES.

Note.—All defenses to unconditional contracts in

dilatory pleas, must be sworn to.
Par. 7.; Code, 1873, §3456.

For form of oath to

•writing,

see new

writing, and all
Constitution, 1877, Art. 6, Sec. 4,

plea to unconditional contract in
Rules Superior Court, No. 24.
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•

or attorney at law of defendant, may make oath
plea in certain cases. Code, 18T3, §3449.
Plea may be sworn to before whom. Code, 1873, §3450.

Agent
to

Plea to the jurisdiction.

Code, 1873, §§3163, 3463, 3464.
John Dob

Term, 188

Complaint in Jackson Superior Court,

V8.

Richard Roe,
And

now comes

the defendant in the above stated case, in person,

not a resident of

and for plea to the jurisdiction says: That he was
said county at the time of the institution of said suit
that he

was

then, and is

And of this he puts

Georgia—Jackson

against him, and
resident of Hall county, in said State.

now, a

himself upon the country.

Richard Rob.

County.

In person appeared Richard Roe, who on oath says
ments contained in the foregoing plea are true.

that the state-

Richard Roe.

Sworn to and subscribed before

day of

,

S.

18—.
Plea

Code of 1873,

of

me,

McCarty, J. P.

non

est factum.

§§3454, 3472; 34 Ga„ 435.

(State the case.) And' now comes the defendant in the above stated
case, and for plea says: That the note (bond, bill or other instrument)
sued

on

in the above stated

case was never

executed

by him,

nor

by

other person by him so authorized to do, and is not his act or
deed. And of this he puts himself upon the country.
Richard Roe,
any

Defendant.

Note.—Affidavit is the

same

in form

as

that to

plea to the juris-

diction.
Plea

of statute of limitations.

Code, 1873, §§2917, 2918.
(State the case.) And now comes the defendant, in the above stated
in person, (or by his attorney, A. B.), and for plea says: That

case,

plaintiff’s right of action, if.any he

ever

had, accrued

more

than four
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(or six) years before the commencement of his said suit, and that,
therefore, his said right of action is barred by the statute of limitations.
And of this he puts himself upon the country.
A. B,,
Defendant's Attorney.

Plea

of general issue.

Code, 1873, §3458.

(State the case.) And

now comes

the defendant in the above-stated

in person (or by his attorney, A. B.), and for plea says: That he
is not indebted to plaintiff in manner and form as plaintiff alleges.
And of this he puts himself upon the country.
A. B.,
case,

Defendant's

Plea of total

Attorney.

failure of consideration.

(State the case.) And now comes the defendant in the above stated
in person (or by his attorney, A. B.), and for plea says: That the

case,

consideration of the demand sued

on

in said

case was

two tons of

commercial

fertilizers, bought by defendant from plaintiff for the
purpose of being used on his crops for the year 188 — ; that he prepared his lands well and applied said fertilizer thereto in a proper and
farmer-like manner; planted said land in due time; thoroughly worked
in due season the crops planted on said lands, and that he had ordinarily favorable seasons on said crops. Defendant alleges that said
fertilizer, applied as aforesaid, under the circumstances aforesaid,
failed to benefit in anywise the crops planted on said lands, and proved
of no value to defendant.
Wherefore defendant alleges that the consideration of said demand has totally failed, for that said fertilizers
were of no value.
And of this he puts himself upon the country.
A.

B.,

Defendant's Attorney.

Plea

of partial failure of consideration.

(State the case.) And

now comes the defendant, in the above stated
and for plea says: That the consideration of the contract (or demand) sued on in said’case h$s partially failed, for that this defendant
agreed and promised to pay said plaintiff the sum of
dollars
for a certain sorrel horse, the price of which is the subject matter of
case,
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represented to this defendant to be sound
and this defendant, relying on said statement of plaintiff,
bought said horse of him at and for the sum aforesaid. Defendant
alleges that at the time of said purchase said horse was “mooneyed,”
and, on account of said defect, worth no more than
dollars, which
this defendant is ready to verify and prove.
this action, which plaintiff

and well;

A. B„

Defendant’s Attorney.

Plea

of illegality of contract.

(State the case.) And now comes the defendant in the above stated
and for plea says: That the consideration of the contract sued
on in said case was commercial fertilizers, and that the sacks or packages containing said fertilizers had not on them, nor any of them, the
marks or brands of an inspector of fertilizers.
And of this he puts
himself upon the country.
A. B.,
case,

Defendant’s Attorney.

See 63 Ga., 215.

Plea

(State the case.)

And

of set-off.

now comes

the defendant in the above stated

and for plea says: That at the time plaintiff instituted his
said action against the defendant, said plaintiff was, and is still, in-

case,

•debted to this defendant in the

sum

of

dollars, besides interest

promissory note, dated the
day of
18—, and due one
iiay thereafter, a copy of which is hereto attached (or an open account, as will appear by a bill of particulars hereto attached;, and
this defendant prays that said sum may be set-off against said plaintiff’s demand.
A. B.,
oif a

,

Defendant's Attorney.

If the amount
sued

plead

as a

set-off exceeds the amount

for, defendant may conclude as follows :

And this defendant prays that said sum may be set-off against said
plaintiff’s demand, and that he may have judgment against the plaintiff for the amount of the excess of his demand over that of plain-

tiff’s.

A. B.,
Defendant’s Attorney.
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of payment.

(State the case). And now comes the defendant in the above stated
and for plea says, that in the town of Jefferson, said county, on
day of
18—, he paid to plaintiff, who was then the
owner and holder of the note sued on in said case, the full amount of
principal and interest due on said note, and that his liability thereon
is fully discharged. And of this he puts himself upon the country.

case,
the

,

A.

B.,

Defendant’s Attorney.

Plea

of tender.

•

(State the case). And now comes the defendant in the above stated
and for plea says, that he owes plaintiff fifty dollars on the
account sued on, which amount he tendered in legal tender notes of
the currency of the United States of America (or gold or silver coin
of the United States of America) to plaintiff (or A. B., who was
authorized to receive and receipt for the same,) on the
day of
18—, in the store of plaintiff, in Athens, Ga., which tender was
case,,

,

refused; and plaintiff avers that he was at the time of said tender,
and has always been since that time, ready to pay the ;um admitted
to be due, and has the said sum now in Court to render to said plaintiff.

And this the defendant is

ready to verify and

prove.
A. B„

Defendant’s Attorney.

42

Ga., 283.
'

Plea

of usury.

(State the case.) And now comes the defendant and for plea says,
on the first day of Januaiy, 188—, he borrowed of plaintiff five
hundred dollars for six months, and agreed to pay interest thereon at
the rate of twenty per cent, per annum, and then executed a note
payable to plaintiff (the one sued on in this case), to become due six
months after the date thereof, for five hundred and fifty dollars, said
note including
tjie said sum borrowed and the interest at the rate contraded to be paid, for six months. Defendant allege* that thirty
dollars of the amount specified in said note is usurious, and that plaintiff’s demand should be reduced by the said sum of thirty dollars :
A. B.,
and of this he puts himself upon the country.
that

Defendant’s

63 Ga., 373.

Attorney.
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Plea

of recoupment.

(State the case.) And now comes the defendant in the above stated*
and for plea says, that on the
day of
,
18—, plaintiff

case,

contracted with defendant
of

co

furnish him with

one

hundred bushels

the price of which is the subject matter of this
action, with which to make his crop, planted and to be planted duringsaid year; that in pursuance of said contract, said plaintiff did, onfurnish this defendant with said amount of
the
day of
18
corn, at and for the price of one hundred dollars, to become due on
the 1st day of November 18—, impliedly warranting said coin to he
merchantable and reasonably suited to the use intended.
Defendant avers, that supposing said corn was such as plaintiff
agreed and contracted to furnish to this defendant, he fed, and had
fed to his stock, a portion of said corn. Defendant further alleges
that said corn'was damaged and unwholesome, and, that owing to its
damaged and unwholesome condition, one of his mules of the value
pf two hundred dollars, from having been fed on said corn, died, tothe damage of this defendant the said sum of two hundred dollars;
which said sum of two hundred dollar this defendant recoups for
his damages in this behalf, and prays judgment for the same against
the plaintiff.
A. B„
good, sound

corn,

,

*

Defendant's Attorney.

♦

Plea

ofplene administravit.

(State the case.) And new comes the defendant, and for answer
that as the administrator, of the estate of Y. Z., deceased, after

says,

than twelve months had

elapsed from the date of his letters of
of said deceased (notice within the
given to creditors of said deceased,
in terms of the law to present such claims or demands as they or any
of them had against said estate as required by law), and before any
noticq of the claim sued on in this case was given to tli^ defendant,
as the administrator of said deceased, he had fully administered all of
said estate by collecting the same together, paying the just debts due
by said estate, and the costs of administration, and making distribution among the distributees of said estate, of the remainder, according
to lawi.
And of this he puts himself upon the country*
A. B.,
more

administration upon the estate
said twelve months having been

Defendant's

•

(State the case.)
case,

Plea

Attorney.

of plene administravit prcetor.

And

now come

the defendant in

the’aboVe stated

and for plea says, that as the administrator of the estate of Y,
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Z., deceased, he has fully administered said estate, according to la\f,
except as to the following property, to-wit: (here describe the property or money still in hand to he administered), and that since he had
notice of plaintiff’s demand, he has had none other of the property or effects belonging to said estate in hand to be administered,
than the property or effects hereinbefore set forth.
And of this he
A. B.,
puts himself upon the country.
Defendant's Attorney.

Ne uniques executor or administrator.

(State the case.)
and for plea

And

the defendant in the above stated
has he ever been, the
administrator of the
And of this he puts himself upon the
A. B._,

now comes

says, that he is not now, nor
executor of the last will and testament (or the
case,

estate) of Y. Z., deceased.
country.

Defendant’s Attorney.

Form
Rule

ofjudgment wh

re Tjp

issuable defense is filed under oath..

Superior Court, No. 39.

John Doe

1

V*.

Richard Roe.
There

being

no

Complaint, etc.

issuable defense filed

on

oath in this

case,

judgment

is rendered by the Court for the plaintiff against the defendant, for
dollars and
dollars and

cents as

principal,

cents costs of suit.

dollars interest, and
day of
188—.
A. S. Erwin,
,

Judge Superior ^ourta
Form

of

judgment

Weatirn Circuit.

verdict, which should be entered
petition or attached thereto.

upon

on

original

“

Whereupon it is adjudged by the Court that the plaintiff, John
recover of #he defendant, Richard Roe, the sum of
dollarscents as principal,
dollars and
cents interest to judgment, and all future interest at the rate of eight per cent per annum,
ients costs of suit.
and
dollars and
J udgment signed
18—.
John Gray,
Doe,
and

Plaintiff’s Attorney.
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of judgment against principal and surety

“

Whereupon it is adjudged by the
Doe, recover of the defendant, Richard
Roe, as security, (or indorser) the sum
principal,
dollars and
cents as
future interest at the
of

dollars and

day of

,

or

indorser.

Court that the plaintiff, John
as principal, and William
of
dollais and
cents as
interest to judgment, (and all
rate of eight per cent per annum),- and the sum
cents costs of suit.
Judgment signed this
Roe,

John Gray,

18—.

Plaintiff’s Attorney.

Form

of judgment for costs, when plaintiff fails in his suit, to he
signed up by defendant.

“

Whereupon it is adjudged by the Court, that the defendant, Richof
dollars
day of

ard Roe, recover of the plaintiff, John Doe, the sum
and
cents for costs of suit.
Judgment signed this
188—

,

James Day,
Defendant’s Attorney.

Form

of order to enter judgment against attorneys in certain,

cases.

Code, 1873, §§3676, 3677, 3686, 3687.
It appearing to the Court that John Gray instituted an action of
complaint, returnable to this Court in favor of John Doe, against
Richard Roe; and it further appearing that said John Doe is a nonresident of this State, and has been cast in his said suit: Ordered, by
the Court, that defendant’s counsel have leave to enter up judgment
against said John Gray, for the costs of the officers of court in said
Granted.
A. S. Erwin,
case.

Judge S. C.
James Day,
Defendant’s

Attorney.

Form of judgment.

Whereupon it is adjudged by the Court, that the defendant, Richard Roe, recover of John Gray, the plaintiff’s attorney, the sum of
■dollars and
cents, costs of the officers of Court, in the case of John
Doe

Of

against Richard Roe, complaint, etc.
18-.

Judgment signed

day

James Day,
Defendant’s Attorney.
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of judgment against claimant and his surety, where damages
are

allowed.

.

Whereupon it is adjudged by the Court, that the plaintiff in fi. fa.
of Jerry Black, claimant, and James Black, security, the sum
of
dollars and
cents for costs, and the further sum of twenty
dollars damages, it being found by the jury that the claim in the case
was filed for the purpose of delay only.
Judgment signed
day of
John Gkay,
18—.

recover

,

Plaintiff's Attorney.

Form

of judgment for plaintiff in personal actions where verdict is
under ten dollars.

Whereupon it is adjudged by the Court, that the plaintiff, John
Doe, recover of the defendant, Richard Roe, the sum of seven dollars,.
and the further

day of

,

sum

of

seven

dollars for costs.

Judgment signed
John Gray,

18—.

Plaintiff's Attorney.

Form

of judgment against plaintiff for balance of cost, etc.

Judgment having been entered up in favor of plaintiff, John Doe,
against the defendant, Richard Roe, for the stun of seven dollars, the
amount of costs to which,said plaintiff is entitled.
It is adjudged by
the Court that defendant, Richard Roe, recover of the plaintiff, John
Doe, the sum of
dollars and
cents, balance of costs in this
James Day,

case.

Plaintiff's Attorney.

The two

foregoing forms will suggest those that
Code, 1873, Sec. 367S.

may

be

needed under

Judgments against executors

or

administrators de bonis testatoris.

Whereupon it is adjudged that the plaintiff, John Doe, recover of
Long, deceased, the sum
dollars and
cents
interest to judgment (and all future interest at the rate of eight per
cent, per annum), and
dollars and
cents for costs of suit, to
be levied of the goods find chattels, lands and tenements whi.ch were
of said deceased, now in his hands, or that may hereafter come into
his hands to be administered.
Judgment signed,
day of
John Gray,
18-.

John Carr, as the administrator of William
of
dollars and
cents principal,

,

Plaintiff’s Attorney*

.
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Where executor

or

administrator

pleads ne unques

execu-

tor, a release to himself, plene adrrdnistramt orplene ad-,
ministravit praetor,

and such plea is found against him, the

following is:
Form

of judgment.

Whereupon it is adjudged by the Court that the plaintiff, John Doe,
of John Carr, as the administrator of William Long, deceased,
the sum of
dollars and
cents as principal,
dollars and
cents interest to judgment (and all future interest that may
accrue, at the rate of eight per cent, per annum), and
dollars and
cents for costs of suit, to be levied, in the first instance, of the
goods and chattels, lands and tenements of the said William Long,
deceased, if to be found, and if not to be found, then of the personal
goods and chattels, lands and tenements of the said John Carr.
John Gray,
Judgment signed
day of
, 18 —.
recover

Plaintiff’s Attorney.

Judgment where plea ofplene administramt is sustained.
Whereupon it is adjudged by the Court that the plaintiff, John Doe,
of the defendant, John Carr, as the administrator of William
Long, deceased, the sum of
dollars and
cents principal,
dollars and
cents interest to judgment (and all future interest
that may accrue, at the rate of eight per cent, per annum), and
dollars and
cents for costs, to be levied of the goods and chattels,
lands and tenements of the said William Long, deceased, that may
recover

come

into his hands to be administered.

Judgment signed

day of

,

1&—.

John

Gray,

Plaintiff’s

Attorney.

Judgment when plea of plene administravit prcetor is sustained.
Whereupon it is adjudged (hat the plaintiff, John Doe, recover of
defendant, John Carr, as the administrator of William Long,
deceased, the sum of
dollars and
cents principal, — dollars
and
cents interest to judgment (and all future interest, at the rate
of eight per cent, per annum), and
dollars and
cents for
costs, to be levied, as to the sum of
dollars, of the goods and
chattels, lands and tenements of said William Long, deceased, now in
the hands of the said John Carr to be administered, and as to the balance, to be levied of the goods and chattels, lands and tenements that
may come into his hands to be administered.
John Gray,
Judgment signed
day of
18—.
the

,

Plaintiff’s Attorney.
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COURT.

ofjudgment on verdict for plaintiff in suit for the recovery of perwhere the plaintiff elects to take an alternative verdict.

sonal property,

Whereupon it is adjudged by the Court that the plaintiff, John Doe,
of the defendant, Richard Roe, the sum of
dollars and
cents; .and
dollars and
cents, costs of suit; which said
judgment, as to the sum of
dollars, may be discharged by the
•delivery of the property in controversy to the plaintiff within
days from this date.
John Ghat,
Judgment signed
day of
18—.
Tecover

Plaintiff’s Attorney.

Where

plaintiff elects to take damages, the foregoing
judgment will answer by eliminating the words, “ which
may be discharged,” etc.
Form

on verdict for plaintiff, where
take the recovery of the propet ty

ofjudgment

he demands
alone.

or

elects to

Upon the finding of the jury in this case, it is ordered and adjudged
by the Court that the defendant, Richard Roe, deliver to the plaintiff,
-John Doe, the property in controversy, and it is further adjudged that
the said plaintiff recover of the said defendant the sum of
dollars
•and

cents for costs.

Judgment signed

day of

,

John

18—.

Gray,

Plaintiffs Attorney.

Judgments
firm

names.

may

be entered for

or

against firms in their

Code, 1873, §§1889, 3351, 3576.
Form

of execution.

"Georgia—Jackson County.
'To all and singular the

Sheriffs of said State and their lawful deputies:

We command you, that of the

goods and chattels, lands and tenethe sum of
dollars and —
cents interest to judgment, and
-all future interest (at the rate of eight per cent.), and
dollars and
cents costs, which C. D., lately, on the
day of
18—, in
•the Superior Court held in and for said county, recovered of the said
A. B.; and have you the said sums of money at the next term of the

ments of A. B. you cause to be made
•cents principal,
dollars and

,
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Superior Court, to render to the said C. D. his principal, interest
writ.
Court,
day
James L. Williamson,
18 -.

and costs aforesaid; and have you then and there this
Witness the Hon. Alex. S. Erwin, Judge of said
of

,

Clerk S. C.

Fieri Facias de bonis testatoris.
Georgia—Jackson
To all and

County.

singular the Sheriffs of said State, and their lawful
deputies :

We command you,

that of the goods and chattels, lands and tene-

ments of the estate of William

Doe, deceased,

now

in the hands of

James Doe, administrator of the estate of said deceased, or that may
come into his hands to be administered, you make or cause to be made,
of

dollars and
cents principal,
dollars and
judgment (and all future interest at the rate of eight
per cent per annum), and -^—dollars and
cents costs, which C.' D.,
lately, on the
day of
18—, in the Superior Court held in and
for said county, recovered of James Doe, as administrator as aforesaid.
And have you the said sums of money at the next term of the said
Superior Court, to render to the said C. D. his principal, interest and
the

sum

cents interest to

,

costs

aforesaid.

And have you then and there this writ.

Witness the Hon. A. S.
18

Erwin, Judge of said Court,
day of
James L. Williamson,
Clerk S. C.

Fi. fa. where plea of plene administravil prosier, etc., is
administrator.
Georgia—Jackson
To all and

found against

County.

singular the Sheriffs of said State and their lawful
deputies:

We command you,

that of the goods and chattels, lands and teneDoe, deceased, now in the hands of
James Doe, administrator of said estate, or that may come into his
hands to be administered, if to be found, and if not to be found, then
of the personal goods and chattels, lands and tenements of the said
James Doe, you cause to be made, etc., (conclude as in foregoing;
form.)
ments of the estate of William

Note.—All executions should follow the

judgment.
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Special fi. fa. in attachment.
Georgia—Jackson

County.
singular the Sheriffs of said State, and their lawful
deputies:
We command you, that of certain property of C. D., to-wit: (here
describe the property attached) you cause to be made the sum of
dollars and
cents principal,
dollars and
cents interest to
judgment, and all future interest at eight per cent per annum, and
dollars and
cents costs which A. B. lately, on the
day of
18—, in the Superior Court, held in and for said county, recovered of
the said. C. D. on an attachment.
And have you the said several sums
of money, etc., (conclude as in the other forms).
To all and

,

Note.—Upon foreclosure of mortgage on personalty in the Superior
Court, the/, fa. should be directed, “To all and singular the Sheriffs
and Coroners of said State.” Code, 1878, §3971.
Form

of assignment of fi. fa.

For value received I hereby

transfer and assign to A. B. the within
fi. fa. together with the judgment upon which it is founded, without
recourse on me.
This the
C. D„
day of
188—.
,

Plaintiff in fi. fa.

BAIL IN ACTIONS FOR PERSONALTY.

Code, 1873, §3418
commence an

action

:

Where
or

any person, who is about to
suit at law, or in equity for the

of personal propertjq shall require bail, such perhis agent or attorney, shall make affidavit that the
property is in the possession, custody or control of the
defendant, and that he has reason to apprehend that the
said personal property has been, or will lie eloigned or
moved away, or will not be forthcoming to answer the
judgment, execution or decree that shall be made in the
case ; and shall also state in his affidavit the value of the
same, and the amount of hire claimed, if any, and add that
he does verily and bona fide claim said personal property,
recovery

son,

or some

valuable interest therein.

Code, 1873, §3419 : When such affidavit is made as prepreceding section, it shall be filed in the

scribed in the
21
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Clerk’s office of the Court to which the

petition, bill

or

thereof affixed
to the copy or.
copies thereof; and it shall be the duty of the Sheriff, or
other lawful officer serving such petition, bill or other process, to take a recognizance payable to the plaintiff or complaiuant with good security in double the amount sworn to,
for the forthcoming of such personal property, to answer
such judgment, execution or decree, as may be rendered or
other process may be returnable, and a copy
to the original petition, bill or process, and

issued in the case,

and such security shall be bound for the

payment of the eventual condemnation money, for which

judgment may be signed up against the defendant and said
security, and execution had thereon, without further proceeding.
Note.—An affidavit
be made

as contemplated in the preceding section, may
during pendency of suit or action. See Code, 1873, §3420.

Form,

of affidavit.

Georgia—Jackson

County.
In person, appeared before the undersigned, a Justice of the Peace
for said county, John Pitts, who on oath says, that he has this day
instituted an action of trover against James Green, of said county,
returnable to the next August term of the Superior Court fqr said
county, to recover a certain black horse, about seven years old, of
medium size, two fore feet white, known by the name of “Billy Dimpie,” and of the value of two hundred dollars; that said horse is now
in the possession, custody and .control of the said James Green, and
that he has reason to apprehend that said horse will be eloigned and
moved away, and will not be forthcoming to answer the judgment
that may be made in said case; that he claims for the hire of said
horse from the first day of January last past, to the first day of July
instant, the sum of thirty dollars, and that he does verily and bonafide
claim said described property.
Sworn to and subscribed before me,
this 1st day of July, 1880.
S. McCarty,

John Pitts.

J. P.

Bail Bond.

Georgia—Jackson

County.

We, James Green, as principal, and Seth Moon, as security, acknowledge ourselves jointly and severally bound unto John Pitts, his
heirs and assigns, in the sum of four hundred and sixty dollars, for
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the true payment

of which we hereby bind ourselves, our heirs, exadministrators, firmly by these presents. Signed, sealed
and dated this 1st day of July, 1880.
The condition of the above obligation is as follows: John Pitts having instituted his action against James Green, for the recovery of a
■certain black horse abofit seven years old, of medium size, with two
fore feet white, and of the alleged value of two hundred dollars, and
the hire of said horse from the 1st day of January last past, to the 1st
day of July inst., of the alleged value of thirty dollars, which action
is returnable to the next August term of the Superior Court for said
•county, and he having made. oath that he has reason to apprehend
that said horse will be eloigned and moved away, and will not be
forthcoming to answer the judgment that may be made in said case:
Now should the said James Green produce, or cause to be produced
and forthcoming, the said horse, to answer the judgment that may be
•ecutors and

made in said case, and shall well and
nation money,
force.
.

whatever it

may

truly

pay

the eventual condem-

be, then this bond to be void, else of
James Green, [l. s.]
Seth Moon,
[l. s.]

Executed in the presence of
S. McCarty, J. P.
Form

of boni.where plaintiff takes possession of the properly.

•Georgia—Jackson County.

We, ^ohn Pitts, principal, and John Black, security, acknowledge
jointly and severally bound unto James Green in the sum of
four hundred and sixty dollars, subject to the following conditions:
John Pitts having instituted his action returnable to the next August
term of the Superior Court for said county, for the recovery of a
certain black horse, about seven years old, of medium size, two fore
feet white, known by the name of “ Billy Dimple,” and of the value
of two hundred dollars, and required bail of the said James Green;
and Thomas McElhannon, Sheriff of said county, having seized said
horse, and the said James Green having failed to give the bond required
bylaw, in such cases provided; and the said John Pitts desiring to
take said horse into his possession: Now if the said John Pitts shall
produce or cause to be produced and forthcoming the said horse, to
ourselves

the judgment that may be made in said case, and shall well
and truly pay the eventual condemnation money, whatever it may be,
•then this bond to be void.
Witness our hands and seals, this the
answer

•day of

,

18—.

John Pitts,
John Black,

Executed in presence of
S. McCarty, J. P.

[l. s.]
[l. s.]

324

PROCEEDINGS IN THE SUPERIOR COURT.

When the defendant in any action for the recovery of
personal property in which bail is required, shall by reason
of his inability to give security, be held in imprisonment,,
it shall be lawful for him to make his petition in writing,,
upon oath, to the Judge of the Court in which the suit is
pending, in which he shall state that he is neither able to
give the security required by law nor produce the property,
and can furnish satisfactory reasons for its non-production,
and traverse the facts stated in the plaintiff’s affidavit for
bail, of which petition he shall cause a copy to be served
upon the plaintiff, whereupon it shall be the duty of such
judicial officer in term time or vacation, after not less than
five days’ notice of the time and place of hearing has been
given to both parties, to proceed in a summary way, to hear
evidence upon the facts contained in said petition ; and if
he shall find that the petitioner can neither give the security nor produce the property, and that the reasons for its
non-production are satisfactory, he shall discharge the petitioner upon his own recognizance, conditioned for his
appearance to answer the suit, but otherwise he shall recommit him to custody.
Acts, 1878-9, page, 144.
Form

of petition of defendant confined under bail

Georgia—Jackson

County.

To the Honorable A. S. Erwin,
The

process.

Judge Superior Court of said county t

petition of James Green, shows that he is now imprisoned in
jail of said county, under a bail process sued out by John Pitts,
which process is made returnable to the August term, 18—, of the
Superior Court of said county; that on account of his poverty he is
unable to give bond and security as required by law, and that before
he ever heard or knew that John Pitts had or claimed to have any title
to or interest in the horse, the subject matter of his suit against your
petitioner, he bona fide sold said horse to one John Doe, who has removed the same beyond the reach of petitioner, so that he cannot
produce him.
Petitioner further shows, that at the time said bail process was sued
out, the said horse was not in his possession, power, custody or control, and had not been for more than ten days before that time.
the
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Wherefore, petitioner prays

a hearing before your Honor, in terms
made and provided, that what may seem

of the statute in such

case

right and

be done in the premises.

proper may

James Green,
Petitioner.

Georgia—Jackson

County.

Personallyappeared before the undersigned, James Green, who on
that the statements contained in the foregoing petition are

oath says,
true.

James Green.

Sworn to and subscribed before me,
this

day of

,

18—.

S. McCarty, J. P.
Order.

Chambers, July 4tb, 1881.
appearing upon the hearing of the within petition, that James
Greep cannot give the security nor produce the property, the subject
matter of the suit of John Pitts against said petitioner, and that the
reasons for the non-production of said property are satisfactory; it is
liereby ordered, that petitioner, said James Green, be discharged from
his confinement in jail upon his own recognizance, conditioned for his
A. S. Erwin,
•appearance to answer the said suit.
It

Judge S. C.
Bond
Georgia—Jackson
Know all

of defendant.

County.

by these presents, that I, James Green, am held and
firmly bound unto John Pitts, his heirs and assigns, in the sum of four
•hundred dollars, for the true payment of which I hereby bind myself,
any heirs, executors and admii istrators firmly by these presents, this
day of
, 18—.
The condition of the above obligation is as follows: James Green
having been placed in confinement in the common jail of said county,
by virtue of a bail process sued out by John Pitts, and having upon
his petition duly presented and considered, secured an order discharging him from confinement upon his entering into a recognizance, con■ditioned for his appearance to answer the suit of the said John Pitts.
Now should the said James Green well and truly appear and answer
•the said suit, then this bond to be void.
W itness my hand and seal.
Attested by
James Green, [l. s.]
8. McCarty, J. P.
men
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THEREON.

Upon complaint being made on oath
by the party injured, his agent or attorney at law, or in fact,,
to any Judge of the Superior, Judge of the County Court,
or Justice of the Peace of the county in which the property in controversy may be, that any personal chattel has
been taken, enticed or carried away, either by fraud, violence, seduction or other means, from the possession of the
party complaining, or that such personal chattel having'
recently been in the quiet, peaceable and legally acquired
possession of such complaining party, has disappeared
without his consent, and, as he believes, has been received
or taken possession of
by the party complained against,,
under some pretended claim, and without lawful warrant
or authority, and that the
party complaining does, in good
faith, claim a title to or interest in the personal chattel, or
the possession thereof, it shall be the duty of such Judge
or Justice to issue a
warrant, as well for the apprehension
of the party against whom the complaint is made, as for
the seizure of the property in controversy, which warrant
shall be directed to the Sheriff, his deputy, or any lawful
constable of the county aforesaid.
Affidavit for possessory warrant may be made before oneofficer and warrant issued by another.
34 Ga., 222.
A promissory note is personal property, and a possessory
warrant will lie to recover
possession of the same. IS
Ga., 237.
Possessory warrants cannot be sustained when brought
Code, 1873, §4032.
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against public officers, as Sheriffs and constables, to recover
possession of property levied on by them, in the course of
their official duty. 36 Ga., 93.
K. & H. bought of M. four bales of cotton and left it
under shelter on the plantation of M. to be kept by him
until called

for, and then to deliver the same to them or
order, the cotton to be at the risk of K. & H. until taken
away. K. & 11. called for the cotton and M. refused to
deliver it, or to let them have it.
They sued out a posses-sory warrant: Held, there being no question or controversy
as to title, that this was a
proper remedy. 34 Ga.. 222.
To entitle a party to recover the possession of personal
property by possessory warrant, he must show that the
property had previously been in his possessson. 36 Ga., 625.
When A.

exchanged mules with B. and B. sold the mule
C., who was an innocent purchaser, A.
cannot by a possessory warrant recover the mule from 0.
by showing that B. had swapped to A. a stolen mule for
the one in controversy. 36 Ga., 445.
Where two persons make a crop together, and the corn
made is gathered, shucked and separated into equal parts,
and placed in different cribs on the place, and each of the
parties has a key to a distinct crib, with leave to feed his
stock therefrom: Held, that it is not such a division of the
corn as puts each cropper in possession of his part in his
own
right, and a possessory warrant will not lie between
received from A. to

them for said corn, until a formal division is made, or
there is a formal settlement of the debts and affairs of the

partnership.
When
make

40 Ga., 32S.
land, and the

S. furnished

crop, to a freedman,
to be the property of

necessary means

to

under a contract that the crop
was
S. until his advances were returned, for which purpose he was to sell the crop, and
return any surplus to the freedman, and the cotton made
was carried to the
gin house of S., there ginned and packed,
and left for several days, this constituted sufficient possession in S. to enable him to sue out a possessory warrant for
a

328

POSSESSORY WARRANT.

the cotton,

which had afterward been secretly carried off

negro, and sold 5th March, 1872. 45 Ga., 84.
Where possession of a horse was obtained by a fraudulent trick, a possessory warrant is a proper remedy to re-

by the

the

and that the consent of the

plaintiff in
possession, under the
circumstances of this case will not justify the retention of
the possession by the defendant. 50 Ga., 562.
A possessory warrant will not lie against a purchaser at
a
judicial sale, made under the forms, prescribed by law, on
the ground that a trespass was committed by the levying
officer, in taking possession of the property, the purchaser
not being particeps in the tort.
54 Ga., 501.
Under section 4032 of the Code, a possessory warrant
lies at the instance of the party injured, in two classes of
cases: First, where any personal chattel has been taken,
enticed or carried away, either by fraud, violence, seduction
or other means, from the
possession of the party complaining.
Secondly, where such personal chattel, having recently
been in the quiet, peaceable and legally acquired possession
of the complaining party, has disappeared without his consent.
46 Ga., 616.
cover

same;

the warrant

was

obtained to such

Form of affidavit for possessory warrant, where personal property
taken and earned away,

Georgia—Jackson

has been

by fraud, violence, etc

County.

Before me, James Luck, a Justice of

the Peace in and for said
■county, comes John Jones, who upon oath says, that a certain black
horse, about eight years old, of medium size, with a white spot in
forehead, and of the value of one hundred dollars, has been taken
and carried away, by John Smith, from the possession of affiant by
fraud and violence; that said property is now in said county in the
possession of the said John Smith, and that affiant does in good faith
claim a title to (or interest in, or the possession of) said property.
And affiant makes this affidavit that a warrant may issue in terms of
the law.

Sworn to and subscribed before me,
James Luck, J.
day of
1880.

John Jones.
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Warrant.

Georgia—Jackson County.
To the Sheriff, his

deputy,

or any

lawful constable of said county:

John Jones

having this day made oath before me that a certain
black horse, about eight years old, of medium size, with a white spot
In forehead, and of the value of one hundred dollars, has been taken
and carried away by John Smith, from the possession of affiant, by
fraud and violence; that said property is new in said county,
in the possession of the said John Smith, and that affiant does, in
good faith, claim the title to (or interest in, or the possession of) said
property:
These are, therefore, to command you that you arrest the said John
Smith, and seize said property if to be found in said county, and
bring them before me, or any other Judge or Justice of said county,
together with this warrant, that justice may be done in the premises.
Given under my hand and official signature
day of
18—.
James Luck, J. P.
,

Form

of affidavit where the property has disappeared without the consent of
been received or taken possession of, by

the party complaining, and has
the party complained against.

Georgia—Jackson

County.

Before me, James Luck, a Justice of the Peace in and for said

county, comes John Jones, who upon oath says, that a certain black
horse, about eight years old, of medium size, with a white spot in the
forehead, and of the value of one hundred dollars, having recently
been in the

quiet, peaceable, ahd legally acquired possession of affiant,
disappeared without his consent, and, as he believes, has *been
received and taken possession of by John Smith, under some pretended claim, and without lawful warrant or authority; that said
property is now in said county, and in the possession of said John
Smith, and that affiant does, in good faith, claim a title to (or interest
John Jones.
in, or the possession of) said property.
has

Sworn to and subscribed before me,

day of

,

Form

18—.

James Luck, J. P.

of warrant under foregoing affidavit.

Georgia—Jackson
To the

County.
Sheriff, bis deputy, or

any

lawful constable of said county:

having made affidavit before me that a certain black
horse, about eight years old, of medium size, with a white spot in
John Jones
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forehead, and of the value of one hundred dollars, having recently
been in the quiet, peaceable, and legally acquired possession of affiant,,
has disappeared without his consent, and, as he believes, has been
received and taken possession of by John Smith, under some pretended claim, and without lawful warrant or authority; that said
property is now in said county, in the possession of the said John
Smith, and that said affiant does, in good faith, claim a title to (or
interest in, or the possession of) said property.
These are, therefore, to command you that you arrest the said John
Smith, and seize the said property, and bring them before me, or
some other Judge or Justice of said county, together with this warrant, that justice may be done in the premises. Given under my
hand and official signature
day of
18—
James Luck, J. P.
,

Warrant, how executed.

Code, 1873, §4033.

The officer in whose hands the possessory warrant

is
placed, shall forthwith proceed to apprehend and arrest the
body of the defendant, or party against whom the warrant
is issued, and also to seize the property described in the
warrant, if the same is to be found in his county, and
carry said defendant and said property, together with the
warrant, before the Judge or Justice issuing the same, or
before any other Judge or Justice of said county.
Form,

of entiy

on

warrant, where the defendant has been arrested and
property seized.

Executed the within warrant

by arresting the body of the defendant
described in said warrant,,

John Smith, and by seizing the property
and have them in my custody
day of

,

18—.

William Waddle, L. C.
Form

of entry

on warrant

by officer where property cannot be found.

Executed the within warrant by arresting the body of defendant,
John Smith, who is in my custody.
After diligent search, I have been
unable to find the property described in the within warrant, in the

county of Jackson.

Under certain

prisoned.

William Waddle, L. C.

circumstances, the defendant
See Code, 1873, §4038.

may

be im-
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Form

of commitment, and the judgment upon which it is based.

■

Georgia—Jackson County,
To tbe
John Jones,
t>8.

jailer of said county:

)
In Justice’s Court, 246th District, G. M.

John Smith.

Possessory Warrant.

It

appearing to the Court by the return of William Waddle, lawful
entered upon the warrant in the above stated
case, that the said constable cannot find in said county, the property
constable of said county,

described in said warrant, and was unable to seize the same; and it
further

appearing to the Court that said property is in the possession,,
custody and control of the said John Smith, and that said
John Smith fails to produce or cause said property to be forthcoming
to be dealt with as the law directs, and as the Court may award.
It is
therefore ordered, that the said John Smith be committed to the jail
of said county, there to remain in safe and close custody without bail
or mainprize, until said property shall be produced or
forthcoming,
to be disposed of as aforesaid.
Wherefore, you are hereby commanded to receive the body of the said John Smith, and him keep in
the jail of said county in accordance with this order.
Given under
my hand and official signature, this
day of
IS—.
James Luck, J. P.
power,

,

Under section 4038 of the Code of 1873, the

proceeding
compel production ought to take place upon the return
of the warrant, and before going into any question, except
that of the defendant’s ability and liability to produce.
The scheme of the statute is that the property shall be
under the control of the magistrate at the time the final
order is made.
Imprisonment is a means of preparing the
main case for trial and judgment, not a means of carrying
the judgment into' effect.
58 Ga., 233.
to

Note.—The property

being in possession of the officer, the case
hearing may be postponed to some subsequent time, to be fixed by the Judge or Justice, so as to allow the parties a reasonable opportunity to procure their testimony, and at the
same time to insure a trial with as little delay as possible.
See Code,.
1873, §4034.
stands for trial, when the

As to how the Court shall

proceed, when the day set

apart for the trial arrives, see Code, 1873, ^4035.
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of judgment to be entered on docket of Judge or Justice of the
Peace.

Upon hearing the evidence in the above stated case, it is ordered and
adjudged hy the Court, that the property be delivered to the plaintiff,
■upon his giving bond as required by law, or upon his failing to give
such bond, that the property he delivered to the defendant, upon his
giving bond as required by law, and that the defendant pay the cost
of this proceeding.
day of
1880.
,

James Luck, J. P.

judgment is in favor of defendant, the above form will
by substituting the word “ defendant,” where the word
plaintiff” occurs, and the word “plaintiff” where the word “deNote.—If

suffice

fendant”

occurs.

Form

of bond where property is turned over to plaintiff.

■Georgia—Jackson

County.

We, John Jones, principal, and James Long, security, acknowledge
jointly and severally indebted to John Smith, his heirs,
executors, administrators and assigns, in the sum of two hundred dollars, for the payment of which we bind ourselves, our heirs, executors
and administrators firmly by these presents.
ourselves

The condition of the above bond is

as

follows: The said John Jones

having on the
day of
1880, sued out a possessory warrant
against John Smith, for the recovery of the possession of a certain
black horse, about eight years old, of medium size, with white spot
in forehead, of the value of one hundred dollars, and upon the trial
of said cause, on the
day of
1880, before James Luck, a Jus.
tice of the Peace of said county, the right to the possession of said
horse having been by the said Justice of the Peace, adjudged in favor
of the said John Jones, upon his giving bond and security as required
by law. Now if the said John Jones shall cause said property to be
produced and forthcoming to answer any judgment, execution or decree that may be had, issued or made, upon such suit or action at law
or in equitj as the said John Smith may commence, or prosecute,
within the next four years, touching said property, then this bond to
be void, else of full force and effect.
Witness our hands and seals,
this
John Jones, [l.s.]
day of
18
,

,

,

Principal.

James

Long, [l.s.
Security.
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Form,

of bond where property is turned over to defaidant.

See 31 Ga., 122.
Georgia—Jackson

County.

We, John Smith, principal, and James Gray, security, acknowledge
jointly and severally indebted to John Jones, his heirs, executors, administrators and assigns, in the sum of two hundred dollars,
for the payment of which we bind ourselves, our heirs, executors and
administrators, jointly and severally, firmly by these presents. The
condition of this bond is as follows: The said John Jones having, on
the
day of
1880, sued out a possessory warrant against said
John Smith for the recovery of the possession of a certain black
horse, about eight years old, of medium size, with white spot in forehead, of the value of one hundred dollars, and upon the trial of said
cause, on the
day of
1880, before James Luck, a Justice of
the Peace in and for said county, the possession of said property
having been, by said Justice of the Peace, adjudged in favor of said
John Smith, upon his giving bond and security as required by law.
Now, if the said John Smith shall cause the said property to be produced and forthcoming to answer any judgment, execution or decree
that may be had, issued or made upon such suit or action at law, or
in equity, as the said John Jones may commence or prosecute within
the next four years, touching said property, then this bond to be void,,
ourselves

,

,

,

else of full force and effect.
Witness
this

our

hands and seals,

day of

Form

,

18—.

John Smith,
James Ghat,

Principal, [l. s’.]
Security, [l. s.]

of bond to be given by defendant where plaintiff, to whom the right of
the possession of the property is adjudged, fails to give bond.

Georgia—Jackson

County.

We, John Smith, principal, and James Gray, security, acknowledge
ourselves indebted to John Jones, his heirs, executors, administrators
and assigns in the sum of two hundred dollars, for the payment of
which we bind ourselves, our heirs, executors and administrators,,
jointly and severally, firmly by these presents. The condition of this
bond is as follows: The said John Jones having, on the
day of
1880, sued out a possessory warrant against said John Smith for
the recovery of the possession of a certain black horse, about eight
years old, medium size, with white spot in forehead, of the value of
one hundred dollars, and upon the trial of said cause, on the
day
of —1880, before James Luck, a Justice of the Peace for said
county, the right to the possession of said property, having been, by
,
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said Justice of the

Peace, adjudged iu favor of said John Jones, upon
giving hond and security as required by law, or, upon his failing
to give such bond, that said property be delivered to defendant upon
his giving bond as required bylaw; aDd the said John Jones having
failed to give such bond as required by said judgment of said Justice
his

of the Peace.

Now, if the said John Smith shall

cause

the said prop-

■erty to be produced and forthcoming to answer any judgment, execution or decree that may be had, issued or made upon such suit or action at law

or

in

equity,

as

the said John Jones

may commence or

prosecute, within the next four years touching said property, then
this bond to be void, else of full force.
Witness our hands and seals,
this

day of

,

John Smith,
[l. s.j
Principal.

1880.

James

Gray,

[l. s.]

Security.
Form,

John Jones

of

notice of

a

In Justice’s

intention to certiorari.

Court, 245th District, G. M., Jackson

County.
Possessory Warrant.

VS.

John

an

Smith.

To John Jones:
You will take notice that I intend to certiorari the decision of the
•Court in the above stated
This

day of

,

case

1880.

to the

Superior Court.
John Smith.

Note.—Service of notice may be made on party, his agent or attorney, and when done operates as a supersedeas for ten days.

The Judge or Justice shall rerecognizance, taken as provided in the preceding
section, to the next Superior Court of the county where
the same is taken, to be transmitted to the Court where
any suit or action may be commenced touching said propCode, 1873, Sec. 4037.

turn any

erty.
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Parties who propose to engage

in the business of retailing spirituous liquors, must apply for license to the Ordinary of the county in which they desire to retail, which
license he may grant or refuse. Must give bond with good
security in the sum of five hundred dollars, payable to the
Ordinary, which bond the Ordinary must approve, file in
his office, and record, and must take and subscribe an oath.
■Code, 1873, §1419.
The sale of such liquors in quantities less than one quart
makes the seller a retailer. Code, 1873, §1424.
Application for license.
■Georgia—Jackson

County.

To H. W. Bell,

Ordinary for said county:

The

undersigned hereby makes application for leave to retail spirit■uous liquors at Arnold’s Store, In the 243d district, G. M., of said
■county, for twelve months from this date, and here now offers to
comply with all the reqi !reinents of the law with reference thereto.
This
James Sly,
day of
18- .
,

Petitioner.

If

application be granted the order should
Code, 1873, §1419.

go on

the

minutes.

Order.
Georgia—Jackson

County.

Office of the

Ordinary for said county:

Upon considering the application of James Sly, for license to retail
spirituous liquors at Arnold’s Store, in the 243d District, G. M., of
said county, it is ordered that license issue to him as applied for,
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upon his giving bond,
the license fee required

taking and subscribing the oath, and paying
H. W. Bell,
of retailers.
Ordinary.
Bond.

Georgia—Jackson

County.

We, James Sly, principal, and William Wilson, security, acknowl"
edge ourselves jointly and severally hound unto H. W. Bell, Ordinary
for said county, in the sum of rive uundred dollars, subject to the following conditions: If the said James Sly shall keep an orderly house
and abide faithfully by the oath to be taken by him, then this bond to
be void.
Witness our hands and seals,
day of
18—.
James Sly,
[l. s.]
William Wilson, [l. s.]
Attested and approved by
,

H. W. Bell,
Ordinary.
Filed in my

office and recorded

day of

,

18—.
H. W. Bell,
Ordinary.

Oath.
Georgia—Jackson County.

I, James Sly, swear that I will not, during the next twelve months,
sell, barter, give or furnish spirituous or intoxicating liquors in any
quantity, to any minor, either white or colored, without the consent
of his or her parents or guardian, and that I will not allow others todo so for me with my knowledge or consent.
So help me God.
James Sly.
Sworn to and subscribed before me,
H. W. Bell,
day of
,
18—.
Ordinary.

The
one

same

gallon.

oath should be taken

by vendors of less than,

See Code, 1873, §1420.
License.

Georgia—Jackson

County.

Office of the

Ordinary for said county.
Sly, having this day executed the bond, and taken and subthe oath required by law, of retailers of spirituous liquors,

James
scribed
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and having paid into the county treasury of said county the sum of
twenty-five dollars, he, the said James Sly, is hereby licensed to sell
spirituous liquors at Arnold’s Store, in the 243d District, G. M., of said
county, for twelve months from this date. Witness my hand and seal,
the
day of
18—.
H. W. Bei.l,
[l. s.]
,

Ordinary and

ex

License must be for

Spring term, 1880.
Note.—No seller of

liquors, in
or

drunk.
22

one year.
See Gurley
Code, 1873, §530.

officio Clerk.

vs.

State,

spirituous liquors can lawfully sell or furnish

any quantity to any person who is at the time
See Code, 1873, §1423; Acts, 1875, page, 17.

intoxicated
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PUBLIC ROADS.

Public roads shall be cleared of
feet
such
limbs of trees as may incommode horsemen or carriages;
stumps must be cut as nearly even with the surface as possible, and the carriage track must be at least five feet 6ix
Code, 1873, Sec. 598.

all trees, stumps, grubs and bushes, at least thirty
wide (second class road, twenty feet wide), and of

inches wide.
And at all

places on said public roads where water may
pond or flow, during any season, or for any considerable
period in each year, so as to prevent the dry and convenient
passage of pedestrians, it shall be the duty of the road
hands to place foot-logs or other convenient pass ways, the
same to be so constructed as to be, at all times, above high
water mark at such place or places.
Acts, 1877, page 14.
Code, 1873, Sec. 601. All bridges or causeways over
small water-courses, and causeways over swamps or lowlands, shall be made and kept in repair by hands subject to
work on roads ; the pieces shall be laid across the road at
least sixteen feet long, well secured, made fast and covered
with earth.
Application, for opening
Georgia—Jackson

new

road.

County.

To H. W.

Bell, Ordinary of said county:
petition of the undersigned, citizens of said county, shows
that it will be of public utility to the citizens of said county to establish a new road, commencing at the depot of the Gainesville and JefThe
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ferson Railroad, in the town of Jefferson, in said county, and runniog in a due westerly direction, and by the residences and through
the lands of A. B., C. D. and E. F., and intersecting the “Hog
Mountain”

toad about

one

mile north of the residence of G. H.

Whereupon your petitioners pray the granting of an order by your
Honor appointing three road commissioners, residing as near where
said road is intended to pass as possible, to make a review of said
contemplated road; and, if they determine that such new road will be
of public utility, to mark it out, and make their report in accordance
with law.
(Names of petitioners.)
Note.—Where the

appplication is for the purpose of changing or
old road, the above form will suffice, describing the
road, and the changes to be made by the new one.

discontinuing
old

an

Form

of order of Ordinary.

Georgia—Jackson County.
Court

op

Ordinary

op said

County,

Sitting for county purposes.
Upon considering the petition of A. B. and others, showing that the
establishment of a new road, commencing at the depot of the Gainesville
and Jefferson Railroad, in the town of Jefferson, in said county, and
running in a due westerly direction, by the residences and through
the lands of A. B., C. D. and E. F., and intersecting the “Hog Mountain” road about

one

mile north of the residence of G.

H., will he of

public utility:

It is, therefore, hereby ordered that Richard «Roe,
John Doe and William Doe, road commissioners, examine into the
matter, and, if they find that such new road will be of public utility,
to mark it out conformably to law, and make their report, under oath,
to the undersigned that it was so laid out and marked. •
Given under my
this

day of

hand and official signature,
188-.
,

Form

H. W. Bell,
Ordinary.

of report of commissioners.

Georgia—Jackson County.

We, the undersigned, road commissioners, appointed for the purroad described in the within
have made such examination
and find that such proposed new road will be of public utility, and
that we have laid out and marked said new road conformably to law.
Richard Roe,
John Doe,
William Doe,

pose of examining the proposed new
order of appointment, report that we

Commissioners.
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Georgia—Jackson

County.
Roe, John Doe and William Doe, personally came before
the undersigned and, after being duly sworn, say that the statements
Richard Roe.
contained in the foregoing report are true.
John Doe,
Richard

William Doe.
Sworn to and subscribed before me,
this
H. W. Bell,
day of
,
188-.
Ordinary.
Form

of citation to he published for thirty days at the door of the Courthouse, and in a public gazette, if one in the county.

Georgia—Jackson

County.
To all whom it may concern:

All persons interested are hereby notified that,
shown to the contrary, an order will be granted

if no good cause be
by the undersigned,
on the
day of
18—, establishing a new road, as marked out by
the road commissioners appointed for that purpose, commencing at
the depot of the Gainesville and Jefferson Railroad, in the town of
Jefferson, in said county, and running in a due westerly direction, by
the residences of, and through the lands of, A. B., C. D. and E. F., and
intersecting the Hog Mountain road about one mile north of the residence of G. H.
H. W. Bell,
,

Ordinary.

August 15th, 1880.
Form

of notice to be given to all parties through whose lands the
is to run, except applicants for such road.

Georgia—Jackson

new

road

County.
To C. D.:

You

hereby notified that, on the
day of
, 1880, a new
public road will be finally granted, if no good cause is shown to the
contrary, said road commencing at the depot of the Gainesville and
Jefferson Railroad in the town of Jefferson, in said county, and running in a due westerly direction, by the residences of and through
are

the lands

of, A. B. and E. F., and through the lands of yourself.
Charles Smith,
said road.

One of the applicants for

August 15th, 1880.
Order
Georgia—Jackson

establishing road.

County.

Upon the report of Richard Roe, John Doe and William Doe, road
commissioners, appointed to lay out and mark a contemplated new
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road, commencing at the depot of the Gainesville and Jefferson Railroad, in the town of Jefferson, in said county, and running in a due
westerly direction, by the residences of, and through the lands of, A.
B., C. D. and E. F., and intersecting the Hog Mountain road about
one mile north of the residence of G. H., that said road will be of
public utility, and it appearing that said 0. D. and E. F., the owners
of the land through which said road has been laid out, have been
legally served with the notice required by law. It.is, therefore, ordered
that said road be, and it is hereby, established as one of the public
roads in said county.
And it is further ordered, that the commissioners of the
road district, of said county, be furnished with a
certified copy of this order; and said commissioners are hereby ordered,
directed and required to have said road opened, an overseer appointed,
and hands apportioned for the same.
H. W. Bell,
August 20th, 1880.
Ordinary.

Code, 1873, §637. When any person shall feel aggrieved
by any road proposed to be laid out, through any of his
land, unless otherwise provided in the charter thereof, or
some special law. he may petition in writing the Ordinary,
who shall issue a warrant under his hand, directed to the
Sheriff of the county, to summon from the vicinage a jury
of freeholders to try such question of damage, who shall
be sworn by some Justice of the Peace to truly and impardually assess any damage the owner will sustain, by means
of such new or altered road, and said Justice shall preside
■over

their deliberations.
Form

Georgia—Jackson

of petition for damages.

County.

To H. W. Bell,

Ordinary of said county:

The

petition of E. F. shows that A. B. and others, citizens of said
county, have filed their petition in writing with the Ordinary of said
county, praying the granting of an order for the establishment of a
new road, to commence at the depot of the Gainesville and Jefferson
Railroad, in the town of Jefferson, in said county, running in a due
westerly direction by the residences of, and through the lands of, A.
B., C. D. and E. F. and intersecting the Hog Mountain road about one
mile north of the residence of G. H.
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Your petitioner further shows that said contemplated road, as established, will run through the land of your petitioner, and that your
petitioner will thereby be injured to the amount of one thousand dollars.
Wherefore, petitioner prays the issuing of a warrant by your
Honor, directed to J. S. Hunter, Sheriff of said county, commanding
him to summon from the vicinage through which said contemplated
road as established will run, a jury of twelve competent freeholders
E. P.
to try such question of damage.
Petitioner.

Precept to Sheriff.
Georgia—Jackson

County.

To J. S.

Hunter, Sheriff of said county:

E. F. having

filed his petition in the office of the Ordinary of said
county, alleging that he will be damaged in the sum of one thousand
dollars by the opening of a new road, beginning at the depot of the
Gainesville and Jefferson Railroad, in the town of Jefferson, in said
county, and running in a due westerly direction through the lands of
A. B., C. D. and E. F., and intersecting the Hog Mountain road about
one mile north of the residence of G. H.
You are, therefore, hereby
commanded to summons from the vicinage a jury of twelve competent freeholders to try such question of damage. Given under my
hand and official signature,
day of
18—.
H. W. Belt,,
,

Ordinary.

Code, 1873, §638.

No person is competent as a juror
damage of the county or person for the
same or any similar road, or who would be
disqualified if
the trial was before the Superior Court.
Code, 1873, §641. The Sheriff shall fix the time and
place, the time not less than five nor more than twenty
days, and the place as near the land as the proper housewho claims any

room can

Form

be obtained.

of notice to be given Justice of the Peace and road commissioners
of the district where the land lies, and to the owner.

Georgia—Jackson

County.

To Richard Roe, John Doe and William Doe, commissioners of the
ninth road district of said county:
You

are

by where

hereby notified to be and appear at (name some place near
house room can be obtained), in said county, on the

proper
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day of
18—, when and where the question of damages to
F., consequent upon the opening and establishing of a road contemplated to be run from the depot of the Gainesville and Jefferson
Railroad, in the town of Jefferson, said county, and to intersect the
Hog Mountain road about one mile north of the residence of G. H.,
and running through the lands of said E. F., will be submitted to a
J. S. Hunter,
jury. This
day of
, 18—.
—

,

E.

Sheriff.

Note.—Like notices shall he

given to the Justice of the Peace, and

to the owner of the land.

Code, 1873, §642. At the trial, any person in interest
may object to the impanneling of any juror for cause, and
if from this, or any other cause, there are not twelve jurors
impanneled and sworn, the Sheriff must proceed to procure
tales jurors.
Oath to be administered to

jury.

You, and each of you, do swear that you will truly and impartially
any damage E. F. will sustain by means of the new road over
the lands of the said E. F., to be opened upon the petition of A. B.
and others. So help you God.
assess

Verdict.

We, the jury, find for the plaintiff the sum of

dollars damages,
Y. Z.,

and costs of suit.

Foreman.

Note.—Where there is
order from the

a

mistrial the Sheriff can, without further

Ordinary, summon
Form

a

second jury.

32 Ga., 414.

of order for damages.

Georgia—Jackson County.

Ordinary, sitting for county purposes—In the matter of E.
F,. claimant for damages, resulting from opening a new road through

Court of

his land:

appearing to the Court that the question of damages in the above
18—, submitted to the conof freeholders, consisting of
Z., as foreman, and eleven others; and it further appearing by the

It

stated case, was, on the
day of
sideration and determination of a jury
Y.

,
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jury, that the said E. F. will be damaged the sum of
dollars, by the opening of said new road over the lands of said
E. F.: It is, therefore, hereby ordered that the said E. F. have and
recover of the county of Jackson, the said sum of
dollars for his
damages, which said amount the County Treasurer of .said county of
Jackson is hereby ordered and directed to pay over to the said E. F.
H. W. Bell,
This
day of
, 18—.
verdict of said

Ordinary.

On

application to have old road opened, new road cannot
62 Ga., 161.
A neighborhood road, used by a settlement of people,
great or small, is not a public road in the sense of the
Georgia Code. 61 Ga,., 156.
The writ of certiorari, under section 645, issues to the
Justice of the Peace who presided at the assessment, and
not to the County Judge or the Ordinary.
57 Ga., 495.
Where the owner of land through which a road passes
has permitted it to be used for that purpose, he keeping
up a gate at each end to protect his plantation, the public
have only acquired a restricted prescriptive right; and to
that extent, and with that qualification, are entitled to
enjoy it. 30 Ga., 896.
Code, 1873, §666. After the commissioner has faithfully served through the term of his appointment, he may
obtain from the Ordinary a certificate of such fact.
Code, 1873, §610. All male inhabitants, white and black,
in this State, between the ages of sixteen and fifty years,
shall be subject to work on the public roads, except ordained
ministers of the gospel, who are in the regular discharge
of ministerial duty, and in charge, of one or more churches,
and all men who have lost one arm or one leg.
The same road hands shall not be compelled to work on
more than one
public road, which must come within three
miles of their residence, or be the nearest public road to
their residence, except in opening a new road, when all the
road hands of the road district are subject to work upon
the same. Acts of 1878-9, p. 48, amendatory of section 611

be ordered laid out.

of the Code.
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The several managers and employ(persons of color) shall, whenever required,
furnish the overseers of the road district with a list (in
writing of those who are liable to work on the public roads,
signed by them, under a penalty of paying three dollars for
•each male (person of color) so liable to road duty, and whose
names are not furnished, to be collected as fines for not
working the roads.
Code, 1873, Sec. 613.

■ers

of male

Code, 1873, Sec. 614. Overseers of roads, in their respective districts, shall summon all persons liable to road
■duty within the district, at least one day before the time of

working.
Code, 1873, Sec. 615. Such summons must state the
road to be worked, the time and place for meeting, and
the implements required.
Code, 1873, Sec. 617. When any road, or bridge, or
causeway, may become suddenly impassable, it is the duty
of such overseer to call out as many hands as necessary to
repair the same, after giving one day’s notice.
Code, 1873, Sec. 618. They shall take notice of the
time such hands are employed on such special workings,
and shall excuse them from road duty an equal number of
days out of the whole number of days all hands are re-quired to work during the year.
Code, 1873, Sec. 619. Every individual liable to road
duty who, being duly summoned to work, shall neglect to
obey such summons, and to carry the implements as ordered, or, appearing with or without implements, neglects or
refuses faithfully to work (shall be fined) not less than one
nor more than three dollars for every day he or
they fail to
work (or be imprisoned at the discretion of the comtnissioners).
Code, 1873. Sec. 620. If any other instrument than
ordinary farming tools are necessary to keep the road in
repair, the overseer may receive them in exchange for the
labor of hands, or may apply to the Ordinary, who may
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authorize him to contract for such
and pay

for the

as

may

be

necessary,

out of the county treasury.

same

fails to put up mile-posts and sign-boards,
fifty dollars, to be imposed and collected as
Code, 1873, Secs. 632, 633, 634.

Note.—If any overseer
he forfeits not exceeding
other fines

against him.

Code, 1873, Sec. 635. If any overseer omits to do his
duty with respect to the roads, bridges and causeways under his charge, for as much as thirty days from the time
the necessity for any immediate work occurs, unless hindered by extreme bad weather, or other providential cause, he
shall be indicted for a misdemeanor, and, on conviction,
shall be lined or imprisoned at the discretion of the Court,
and is also liable for all damages at the suit of any person
injured by such omission.
Code, 1S73, Sec. 619. If any overseer, within twelve
months after his appointment, neglects faithfully to discharge the duties required of him, he is subject to a fine,
not exceeding fifty dollars, by the commissioners under
whom he serves, who shall notify him of his neglect, and
unless a good excuse is rendered to them within twenty
days from the time of such notice, they shall issue execution for the fine assessed.

Code, 1873, Sec. 650. If any person shall alter any
public road, or cut any ditch across, or alter the location of
any bridge, or make any new bridge necessary by his act,
without first obtaining an order therefor, he is guilty of a
misdemeanor, and on conviction thereof shall be fined not
less than twenty-five nor more than one thousand dollars,
and shall be liable besides, by suit, for all damages any
person may sustain thereby.
Code, 1873, Sec. 651. When any person shall make any
fence, or cut any tree, or make other like obstructions, in
or across any
public road, which is not removed in two
days, and a safe and convenient way, at the time of the obstruction, made for travelers, he shall pay a fine of twenty
,
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dollars for each

obstruction, to be recovered by execution
by the commissioners, as in case of road fines, and
shall be liable for any damages caused by the obstruction,
from the first to the last, if the person injured used ordinary caution.

issued

Form,

of order appointing road commissioners.

Georgia—Jackson

County.
Office

It is

of the

Ordinary for said County,
Sitting for county purposes.

hereby ordered that W. A. Arnold, Ira Betts and J. W. Hardy

be, and they are hereby, appointed road commissioners for the (here
name the road district), for and during the term of two years from
this date; and it is further ordered that the said W. A. Arnold, Ira
Betts and J. W. Hardy be, within ten days from this date, duly notifled of their
This

appointment.
day of
188-.

H. W. Bell,
Ordinary.

,

Form

of notice to road commissioner.

Georgia—Jackson County.
Office

of the

Ordinary

for said

County,

Sitting for county purposes.
To W. A.

Arnold, Ira Betts and J. W. Hardy, Esquires:

This is to

notify you, and each of you, that you have been duly appointed road commissioners for the (here name the road district), for
and during the term of two years from the
day of
, 188-, as
appears of record in my office.
H. W. Bell,
This
day of
188
,

Ordinary and

ex

officio Clerk.

Note.—Appointees should file with the Ordinary, within ten days
receiving notice of their appointment, any excuse they may have
for not serving, or else they will be considered as having accepted.
Code, 1873, Sec. 566.
after

Road commissioners who have served two years consecu-

tively,

can
after two
67.

resign a third appointment, if made immediately
year’s consecutive service. Acts, 1878-9, page
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For duties of road commissioners see
Notice

Code, 1873, §658.

by commissioners to overseers.

Georgia—Jackson County.

(Here state road district)
To Abram

Boggs Esq.:

hereby appointed overseer of the public road in said district, beginning at Spencer’s Store, in said district and county, and
Tunning to thecorporate limits of the town of Jefferson, in said county,
and charged with all the duties imposed by law on overseers of public
roads. The following road hands are assigned to you and made subject to your charge: James Wilkes, Henry Wright, Hiram Hood, etc.
W. A. Arnold,
Ira Betts,
You

are

J. W. Hardy,
Commissioners.

This

day of

,

188—.

Road commissioners may

be cited to appear before the
Superior Court under certain circumstances. See Code
1873, §661.
Form

of notice by Clerk under foregoing section.

Georgia—Jackson

County.
To W.

You

A.

Arnold:

hereby commanded to appear at the next term of the Superior Court for said county, to be held on the first Monday in February
next, then aid there to answer the accusation of the Grand Jury,
charging you with neglect of duty as commissioner of public roads in
and for the (name the road district) in said county, said neglect consisting in this (here state the neglect charged as set out in the presentments of the Grand Jury) and show cause if any you have, why you
should not be fined for said neglect of duty, under the provisions of
the statute in such cases made and provided.
Witness the Hon. A. S. Erwin, Judge of said Court. This the
J. L. Williamson,
day of
188—.
are

,

Clerk S. C.

A

proceeding under section 661 is not technically a crimbut one against a public agent for neglect of duty.
presentment need not be in the form required in

inal one,
And the
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presentment for a violation of the criminal laws.

34&

40 Ga.,

680.
Form

Georgia—Jackson

of summons of overseer.

County.
To James Wilkes:

You

are

hereby notified to be and

o’clock a.m., on the
day of
for the purpose of working the
This
day of
.
.

Spencer’s Store by
and bring with you one poll-ax,
to
public road leading from —
Abram Boggs,
appear at
,

Overseer of said road.

Return of defaulters
Georgia—Jackson
To W. A.

by

overseer.

County.

Arnold, J. W. Hardy and Ira Betts, commissioners ofroad district:

I

hereby report as defaulters at the last working of the public road
known as (here describe road by name), in said district, said working
commencing on the
day of ——, and ending on the
day of
: James
Wilkes, 2 days; Henry Wright, 1 day; Hiram Hood, 3
Abram Boggs,
days.
O verseer of said road.

This

day of
Form

,

188—.

of order at first meeting of commissioners.

Georgia—Jackson

County.

It

appearing by the return of Abram Boggs, overseer of the public
road in
road district, leading from Spencer’s Store to Jefferson,
in said county, that, at the last working of said road, James Wilkes,
Henry Wright and Hiram Hood, after being duly notified, failed to
appear and work upon said road: It is, therefore, ordered that the said
James Wilkes, Henry Wright, and Hiram Hood be notified, as required by law, to be and appear at a meeting of the board of commissioners for roads for the
road district of said county, to be
held at Clarkesboro, in said district, on the
day of
then and
there to show cause why they should not be adjudged subject to a
penalty*for failing to work said road.
This
W. A. Arnold,
day of
. ■
J. W. Hardy,
,

Ira Betts,
Commissioners.

850
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Notice to

defaulters.

•Georgia—Jackson County.
To Hiram Hood:

and that

hereby notified that the road commissioners of the
said county will meet at Clarkesboro, in said district
the
day of
, for the trial of road defaulters,
you have been returned to said commissioners as a road de-

faulter.

This

You

are

road district, of
and county, on

day of

W. A. Arnold,
J. W. Hardy,

.

Ira

Betts,
Commissioners.

Note.—The above notice should be served by the overseer of roads,
or

by the constable of the district where the road is located, upon the
personally, or by leaving the same at his most notorious place
abode, three days before the time of trial. Acts 1880-1.

defaulter
•of

Excuse

Georgia—Jackson

of defaulters.

County.

In the matter of James
For matter of

day of

,

Wilkes, road defaulter:

for not

attending at Spencer’s Store on the
for the purpose of working the public road leading

excuse

from said store to Jefferson, the said James Wilkes says that there was
no written summons served upon him as required by law, notifying
him to work said road.

Georgia—Jackson

James Wilkes.

County.

Personally appeared before

of the commissioners of roads
Wilkes, who upon
that the statements contained in the foregoing excuse are
me, one

road district of said county, James

for the
oath says

James Wilkes.

true.

Sworn to and subscribed before me,
W. A. Arnold,
day of
.

■this

Commissioner.

Order
Georgia—Jackson
It

appearing, at

and for the

district,

on

a

of commissioners at second meeting.

County.
meeting of the commissioners of roads, held m
district, in said county, at Clarkesboro, in said
day of
for the purpose of receiving the re'

road

the

,
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port of the overseer of said road as to road defaulters, that Hiram
Hood was reporfed as a defaulter ; and it further appearing that the
said Hood has been notified as required by law, of the time and place
•of the present meeting of the commissioners of roads of said district,
to answer to said default, and said Hood having failed to show any
sufficient excuse for said default: It is therefore ordered, that the said
Hood pay a fine of two dollars for said default, for which let execution issue.

This

day of

W. A.

Arnold,
Hardy,
Ira Betts,

.

J. W.

Commissioners.

Note.—If the
be

judgment of the commissioners be that the defaulter
imprisoned, the order, instead of concluding as above, should con'

elude thus

:

“ It is therefore ordered, that the said Hiram Hood be

imprisoned in the common jail of Jackson county for the full term of
days from the time he is received into said jail.
Writ of fieri facias.
■Georgia—Jackson

County.

To Columbus Williamson, constable of

District, G. M.

:

'

We command you, that of the goods
ments of Hiram Hood, you cause to be

and chattels, lands and tenemade the sum of two dollars,
the amount of fine imposed by a court of road commissioners for said
district, on the
day of
18—, upon said Hood for failure in
the performance of road work, whereof the said Hood is convicted
and liable, and said sum being collected together with the costs of this
writ, and all future costs, you are required to pay over, within ten days
thereafter, to the undersigned, or either of them. Witness our hands
and seals
W. A. Arnold, [l.s.]
day of
18—.
J. W. Hardy,
[l.s.]
Ira Betts,
[l.s.]
,

,

Commissioners.

Form

of warrant against defaulter, where he fails to

appear

and file

any excuse.

Georgia—Jackson

County.

To any

It
as a

lawful constable of said county:

appearing that Hiram Hood was, on the
road defaulter by the overseer of the

day of-

■, reported
road district of said
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county, and that said Hood was notified as required by law, of thetime and place of the present meeting of the commissioners of said
district, and has failed to appear before said commissioners and file any
excuse for said default:
You are, therefore, hereby ordered to arrest

body of the said Hood, and bring him before us, at a
commissioners, to be held at
,on the
day of
ever judgment may be rendered against him by said
Given under our hands and seals, this
day of

meeting of said
, to abide whatcommissioners.

the

,

18

W. A. Arnold,
J. W. Hardy,
Ira

Betts,

[l.s.]
[l.s.J
[l.s.]

Commissioners.

Form

of commitment by commissioners.

Georgia—Jackson County.
To the

jailer of said county:

Hiram Hood

having been arrested and brought before us and convicted of default of duty as a road hand of the
road district, of
said county, and by us ordered to he imprisoned in the common jail
of said county for the full term of
days: These are, therefore,
to command you to receive and safely keep the said Hiram Hood confined in said jail for the full term of
days from the time he is delivcred to you.
Witness
this the

our

hands and seals,

day of

W. A. Arnold,
J. W. Hardy,

.

Ira

Betts,

[l. s.]
[l. s.]
[l. s.]

Commissioners,

Application for proportion of road.
Georgia—Jackson
To W. A.

County.

Arnold, J. W. Hardy and Ira Betts, commissioners of
road district:

Your

petitioner respectfully makes this his application, praying
that a just and equitable proportion of the public road, leading from
Spencer’s Store to Jefferson, in
road district, in said county, he
apportioned to him and the hands on the farm of petitioner. Petitioner and his said hands, to-wit: George Riley, Nolan North and
William Woodson, will faithfully work and keep in good repair the
portion of said road apportioned to him and his said hands. This
Jacob White.
day of
.
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Form

of order granting application, and parcelling off road,.

Upon reading and considering the application of Jacob White for a
proportion of the road leading from Spencer’s Store to Jefferson, in
road district of said county, upon which he and his three hands,
to-wit;

George Riley, Nolan North and William Woodson, are liable
It is hereby ordered that he be assigned that portion of said
road to work on and keep in repair, beginning at the sixth mile post,
from Jefferson and extending to the eighth mile post.
Witness our official signatures,
W. A. Arnold,
day of
18—.
to work:

,

J. W. Hardy,
Ira Betts,
Commissioners.

Form

See Code of 1873,
Georgia—Jackson

of bond of bridge-builder, etc.

§§670, 671; 41 Ga., 239; 59 Ga., 832.

County.

We, John Jones, as principal, and Frank Bailey and Henry Brock,
as securities, acknowledge ourselves jointly and severally held and
bound unto H. W. Bell, Ordinary for said county, and his successors
in office, in the sum of
dollars, subject to the following conditions:
John J ones having been awarded the contract to build a certain public
bridge across
■river, in said county, known as•bridge, at and
for the sum of
dollars, said sum being the lowest bid made for said
contract at the letting thereof, which letting occurred on the
day
of
188—, before the Court-house door of said county, after the
,

had been

legally advertised.
Now, should the said John Jones faithfully perform said contract
according to specifications, and indemnify for all damages occasioned
by a failure so to do, and also keep said bridge in good repair for seven
years from the completion of said contract, then this bond to be void.
Witness our hands and seals, this the
day of
188—.
Attested and approved by
B. W. Bell,
same

,

Ordinary.

John

Jones-',

Frank Bailey,
Henry Brock,

[l.s.]
[l.s.]
[l.s.]

Code, 1873, §672. All bonds taken from contractors or
proprietors, mast be approved by the Ordinary, filed in his
office and by him recorded in books kept for that purpose.
23
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Form

of bond, under section 3, Acts of 1879,

Georgia—Jackson

page

159.

County.

We, John Jones, as principal, and William Jones and James Finch,
securities, acknowledge ourselves jointly and severally held and
bound unto H. W. Bell, Ordinary for said county, and his successors
in office, in the sum of
dollars, subject to the following condi-

as

tions

:

having this day had the contract awarded to him to
public bridge across
river, in said county, known
as
bridge, according to certain duly advertised details and speciflcations, at and for the sum of
dollars, the same being the lowest
bid made for said contract, said contract to he completed on or before
the
day of
, 188—.
Now should the said John Jones faithfully perform said contract
according to the details and specifications aforesaid, and indemnify
said county of Jackson for any damages occasioned by a failure to
perform said contract within the prescribed time, then this bond to he
void.
Witness our hands and seals, this the
day of
188—.
John Jones,
[l.s.]
William Jones, [l.s.]
James Finch,
[l.s.]
Attested and approved by
H. W. Bell,
John Jones,
build a certain

,

Ordioary.
Form, of

Georgia—Jackson

petition under Section 795, Code of 1873.

County.

To H. W.

Bell, Ordinary for said county:

The

petition of George Day shows, that Hugh Harris is the owner
of a certain chartered toll bridge (or turnpike road), in said State and
county, the charter of which said toll bridge was granted by the Superior Court of said county (or by the Legislature of said State); that
said toll bridge is erected across the Oconee river, in said county,
about one quarter of a mile above the mill of Jordan Jinks, on said
river, where the public road leading from Jefferson to Harmony Grove
crosses said river, and that the said Hugh Harris fails and refuses to
keep said toll bridge in good repair and in terms of the provision of
the charter, in this (here state in what the failure consists).
Wherefore, petitioner prays the issuing, by your Honor, of citation
in terms of the statute in such cases made and provided.
George Day.
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Form of

Georgia—Jackson

citation to be entered

on
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petition.

County.

George Day
VS.

To the Sheriff of said

Hugh Harris.

any

county, his deputy,
lawful constable:

or

The

defendant, Hugh Harris, is hereby required to be and appear
the 16th day of May,
1880, by 10 o'clock a. m., to defend a certain suit pending in the
Court of Ordinary of said county, commenced against him by the
petition of George Day, charging him, the said Hugh Harris, with
failing and refusing to keep in good repair, and in terms of the provision of the charter, a certain toll bridge erected across the Oconee
river, in said county, about one quarter of a mile above the mill of
Jordan Jinks, on said river.
H. W. Bell,
May 1, 1880.
before me, at the Court-house, in said county, on

Ordinary.

Note.—A copy

of the petition and of the citation should be served
fifteen days before the time of trial.
a jury should be summoned and an
formed, upon which the jury should pass as follows:

•upon the defendant, at least
When the time of trial arrives
issue

We, the jury, find the issue in favor of the plaintiff (or defendant).
A. B„
Foreman,

PRIVATE

WATS.

The Ordinaries have authority to
from and return to
their farms or places of residence.
Code, 1873, Sec. 721. They must not exceed fifteen
feet in width, and must be kept open and in repair by the
persons on whose applications they are established, and
may be as much less as the applicants may choose.
Code, 1873, Sec. 722. Any person desiring such passway over the land of another must petition the Ordinary,
setting forth particularly the distance and direction of such
road, over whose land it is to go, through what improvements, if any, and their nature, and the special purpose for
Code, 1S73, Sec. 720.

:grant private ways to individuals to go

which it is desired.
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Code, 1873, Sec. 726. Private ways may be established
an agreement, in writing, of all parties, in which may
be stipulated any damages, which must be spread on the
road book of the county, and when so done has the same

by

effect

though established by the forms of law.

as

Petition
Georgia—Jackson

for privatejiay.

County.

To H. W. Bell,

Ordinary of said county:

respectfully petitions for a pri.
for the purpose of a general passway for petitioner, his
family, his servants and employees, and all vehicles and domestic animals" which they may have occasion to take or send over the same,
not exceeding ten feet in width, over the uninclosed land of William
Simms, in said county, entering upon the lands of said Simms at the
blacksmith shop now occupied by Lewis Bragg, thence due west
across said land to the “Federal” road at John M orris’residence, a
distance across said land of about one-half mile, which private way,
if opened, will shorten the distance from petitioner’s residence to Jefferson, his market town, about two miles, besides greatly improving
the character of said market road, by avoiding one very difficult hill
and a dangerous ford across Miller’s creek.
He therefore prays such order in the premises as is provided for by
James' Gill, a citizen of said county,

vate way,

law.
March

James Gill,

4, 1880.

Petitioner.

Form, of notice.
Georgia—Jackson

County.
To William Simms,

You

Esq.

hereby notified that I have made an application to the Ordinary of said county for the opening of a private way over your unenclosed lands, lying in said county, entering upon said lands at the
Blacksmith shop now occupied by Lewis Bragg, thence due west
across said land to the “Federal” road at John
Morris’residence, a
are

distance

across

will be heard

said land of about

on

said county.
This
day

the

of

day of
,

18—.

one
,

half mile,

and that the same
18—, at the Ordinary’s office of
James

Gill,
Petitioner.
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Order
Office

of the

357

appointing commissioners.

Court

of

of Jackson County, Ga.,
Sitting for county purposes.

Ordinary

It appearing to the Court that William Simms has had due and legal notice of the within application, and the Court being satisfied that
James Gill, the applicant, is entitled to said private way: It is ordered
by the Court that John Gay, Samuel Jones, Willis Stubbs, Jesse
White, and William Witt, disinterested persons, are hereby appointed
commissioners, any three or five of whom may act, to view and lay
out said private way in terms of the statute; and that said commissioners make their report in writing, and furnish the parties in interest each with a copy thereof, within thirty days from this date.
Witness my hand and official signature,
H. W. Bell,
April 5, 1881.
Ordinary.

Note.—The commissioners should take and subscribe
fore

entering upon the discharge of their duties as such.
page 281; 30 Ga., 723.

an

oath be-

Acts, 1851-2,

Oath.
Georgia—Jackson

County.

You, John Gay, Samuel Jones, Willis Stubbs, Jesse White, and
William Witt, and each of you, do swear that you will truly, faithfully
and impartially discharge your duties as commissioners to view and
lay out a private way across the lands of William Simms, upon the
application of James Gill, according to law.
JonN Gay,
Samuel Jones,
Willis Stubbs,
Jesse White,
William Witt,
Commissioners.

Sworn to and subscribed before me,
29th April, 1811.
S. McCarty, J. P.

Report.
Georgia—Jackson

County.

To the Hon.

Ordinary of said county:
We, the undersigned commissioners, appointed upon the application of James Gill, by the Ordinary of said county, to view and lay
out a private way, over the unenclosed lands of William Simms, report: That after taking and subscribing the oath prescribed by law,
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proceeded to view said private way, and believing
entitled to said private way,- we laid the same out asthe statute requires, of the width of seven feet, beginning at the
blacksmith shop now occupied by Lewis Bragg, on the land of said
William Simms, thence due west across said land to the “ Federal"
road, at John Morris’ residence, a distance across said land of about
one-half mile, and that we have furnished James Gill and William
Simms, each, with a copy of this report.
Witness our signatures,
day of
18—.
in such case, we
said applicant is

,

John Gay,
Samuel Jones,
Wili.is

Stubbs,
Witt,
Jesse White,

William

Commissioners.

See Code, 1873, §§724, 725.

Note.—Damages, how assessed.
Petition for removal of

Code, 1873, §§737-741.

obstructions from

63 Ga

,

a

private

way.

657.

Georgia—Jackson. County.
To the

Ordinary of said county:

The

petition of Lewis Hall shows that for more than seven years
before the first day of March last, he constantly and uninterruptedly
used a private way over and across the lands of Jesse Day, leaving
the Federal road where it crosses Moore’s creek, thence running nearly
due west, across the lands of said Jesse Day, intersecting the Jefferson
and Athens road at the residence of John Moore, a distance of about
one-half mile.
Your

petitioner further shows that

on

the 15th day cf March last

past, said Jesse Day obstructed said private way, by erecting a fence
in and

along said private way, thereby completely closing it up.
Wherefore, your petitioner prays that said obstruction be removed,
and the use and enjoyment of said private way be re-established.
Lewis Hall,
Petitioner.

April 8th, 1881.
Rule nisi.

Georgia—Jackson

County.
Office

of

To Jesse

Ordinary

of

said county.

Day:
You are hereby notified and required to be and appear at my office,
in Jefferson, said county, on the fifth day of April, inst., at 10 o’clock
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then and there to show cause why certain obstructions complained of by Lewis Hall, as placed in and along a private way over
your land, said private way leaving the Federal road where it crosses
Moore’s creek, thence running nearly due west, across your lands, and
intersecting the Jefferson and Athens road at the residence of John
Moore, should not be removed, and the free use of said private way
a.m.,

be re-established.
Witness my

hand and official signature,

day of

18—.

H. W. Bell,
Ordinary.

Judgment.
Lewis Hall
V8.

Jesse Day.

I

Application for removal of obstructions from
private way.

Upon hearing the evidence in the above stated case, and it appearing that the private way in question has been in the continuous and
uninterrupted use of petitioner for more than seven years prior to the
first day of March, last past: It is therefore ordered by the Court
that said Jesse Day remove the obstructions complained of from said,
private way, within forty-eight hours from this date, and that he pay
the cost of this proceeding.
H. W. Bell,
Oidinary.

April 15th, 1880.
Note. —In counties where there

are

Commissioners of Roads and

Revenue, proceedings for the removal of obstructions from a privateway may be had either before them or the Ordinary of the county.
Acts 1877, page 109.
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SHERIFFS.

Ordinaries may
stances.

appoint Sheriffs under certain circnm-

Code, 1873, §§260 and 347.

Sheriffs

authorized in their discretion to

appoint one
deputies, from whom they must take a bond with
sureties. See Code, 1873, §§355, 145, 163.
Code, 1873, §356. Sheriffs are, by virtue of their offices,
jailers of the counties, and have the appointment of jailers,
subject to the supervision of the Ordinary as prescribed in
this Code.
See §499, Code, 1873.
Jailers appointed by Sheriff must take and subscribe
oath. See Code, 1873, §357.
Code, 1873, §362. Sheriffs and their legal deputies in
this State may administer oaths in all cases where, in the
discharge of the duties of the office of Sheriff, it may be
legal for them to take bond and security, or any affidavit
which (by law) suspends the further execution of process
or

are

more

in their hands.

Code, 1873, §364. Ho Sheriff or deputy, or other officer
discharging a similar duty, will be permitted to purchase
any property whatever at his own sale upon his own bid,
nor
upon the bid of any other person for him, directly or
indirectly.
A Sheriff is not authorized to levy:
1. On the interest of a partner in the partnership assets.
Code, 1873, §1919.
2. A future interest in personalty cannot be seized and
sold.
Code, 1873, §2625.
3. A judgment has no lien on promissory notes in the

361

SHERIFFS.

hands of the defendant, nor are choses in action liable to
be seized and sold under execution unless made so specially

Code, 1873, §3582.
growing crops cannot be levied on and
apart from the land, except in cases where the debtor

by statute.

4. Unmatured

sold

absconds

or removes

from the county or State.

Code, 1873,

§3642.
5. Pending existence of homestead, the reversionary interestis not subject to seizure and sale.
61 Ga., 154.
The Sheriff is not authorized to levy upon property
pointed out by defendant in fi. fa., if such property be in
possession of

some one

defendant has

a

The

other than the defendant.

right to point out any property in his possession, and the Sheriff should levy upon it. See Code,
1873, §3641.
Note.—Plaintiff in

fi. fa., or his attorney, may point out property to
if defendant should fail to do so. If neither defendant
nor plaintiff point out any property, it is the duty of the Sheriff to
seize and sell any property of defendant liable to seizure and sale.
be levied upon

Code, 1873, §3640. The officer making a levy shall
always enter the same on the process by virtue of which
such levy is made, and in such entry shall plainly describe
the property levied on, and the amount of the interest of
the defendant therein.
Form,

of entry of nulla bona.

Due search made, and no property
which to

levy the within execution.

of the defendant found,
day of
, 18—

upon

J. S. Hunter,
Sheriff.

Form

Levied the within

fi. fa.

of levy.

upon one

hundred

acres

of land,

more or

less, lying in Jackson county, on the waters of Curry’s creek, adjoining lands of A. B., C. D., E. F., and others, the place whereon
defendant now resides, as the property of (4 H. Written notice given
G. H., the defendant, residing on said land, as required by law. Property pointed out by defendant. This
day of
18—
J. S. Hunter,
,

Sheriff.
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Within five

sion, if

any,

if

written notice

days from date of levy, the tenant in possesnone the defendant in fi.fa., shall haveof such levy. Code, 1873, §3643.
Form,

of notice.

Georgia—Jackson County.
To G. H.:

hereby notified that I have this day levied a fi. fa., issued
Superior Court of said county, in favor of John Doe, against
you, upon one hundred acres of land, lying in said count}', whereon
you now reside, as your property, and that the same w-ill be advertisedto be sold on the first Tuesday in
next. This
day of
, 18 —
You

are

from the

J. S. Hunter,
Sheriff.

Advertisement.
Jackson Sheriff’s sale.
Will be sold, on the first Tuesday in
next, at the Court-house
in said county, within the legal hours of sale, to the highest bidder,
for cash, the following property, to-wit: One tract of land lying in
said county,
C. D., E. P.

on.the waters of Curry’s creek, adjoining lands of A. B.,
and others, the place whereon defendant now resides, containing one hundred acres more or less. Said place is well improved,
there being erected upon it a good dwelling house and necessary outbuildings. About thirty acres in cultivation, the remainder in original
forest.
Said land levied on as the property of Richard Roe, to satisfy
an execution issued from the Superior Court of said county, in favor
of John Doe, against said Richard Roe.
This
J. S. Hunter,
day of
18—
,

Sheriff.

Notes.

Except in cases of sales of personalty under special order for sale,
Code, 1873, §3648, all Sheriff sales shall be advertised for four weeks,
full twenty-eight days.
Code, 1873, §3647: 58 Ga., 208; Acts, 1880-1.
Where lands are di.vided by a county line, it should be sold in the
county where the defendant resides, if he resides in either. If he does
not reside in either of the counties where the land lies, it
may be levied
on and sold in either
county. Code, 1873, §3644.
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Sheriffs may

demand the advertising fee in advance, unless plaintiff,

his

agent, or attorney for him, will swear that owing to his poverty he
is unable to pay such cost, then the./?, fa. shall proceed.
Code, 1873,

§3649.
Where the purchaser at Sheriff’s sales fails to comply with the terms
thereof, Sheriff may re-sell at purchaser’s risk, or proceed against the
purchaser for the amount of his bid. Code, 1873, §3655, 3656.

Upon failure of a purchaser to comply with his bid, the
Sheriff may re-sell the property, within legal hours of sale
on the same day without re-advertisement.
59 Ga., 649.
Code, 1873, §2625.

To authorize

a

sale of personal

prop-

erty there must be an actual or constructive seizure
To constitute

a

levy there.must be

a

seizure of the

prop-

erty by the officer, and a taking of it into his control.

Ga”,

29

7L0.

All personal property levied upon by the Sheriff must be
particularly described in the levy, and must be carried and
exposed for sale at the Court-house door on the day of sale
except corn, lumber, timber of any kind, bricks, machinery,
of other articles difficult and expensive to'transport. These
last may be sold without carrying and exposing the same at
the Court-house door, on the day of sale, but in such case,
the levying officer shall give a full description of said property, and the place where said property is located in the
advertisement of the sale. Code, 1873, §3646.
Various forms of entries to be made on executions by
levying officers, showing disposition of property levied
.

upon.
Where claim is

interposed and sustained

:

The property

day of

described in the foregoing levy (or levy dated the—
18—), being claimed by A. B. whose claim was sustained,
18—
levy is dismissed. This
day of
J. S. Hunter,
,

the said

Sheriff.

When property
The property
of

,

levied

on

is sold

:

described in the foregoing levy tor levy dated
day
18—), advertised and sold to A. B. according to law, pro-
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ducing two hundred dollars, and after deducting eight dollars, clerk’s
ccsts, twelve dollars, Sheriffs costs and commissions, one hundred
and eighty dollars is applied as a credit on the principal and interest
■of the within fi. fa.
This
J. S. Hunter,
day of
18—.
,

Sheriff.

Where property

sold satisfies fi.fa. and leaves a balance,
as in the foregoing to the words,
“commissions,” after which follow with these words :
the form is the

And
the

applying

same

one

hundred and thirty-five dollars in satisfaction of
a balance of thirty-five

principal and interest due hereon, leaves

dollars in favor of defendant.

day of

18—.

,

J. S. Hunter,
Sheriff.

When

proceeds of sale are applied to another and older
judgment and fi.fa., same as foregoing to “ Commissions,”then follows:
The balance

was claimed by, and applied to, an older judgment
fi.fa. issued froYn the Superior Court of Jackson county against
defendant Sufi, fa., in favor of Willis Green.
This
J. S: Hunter,
day of
18—.

and

,

Sheriff.

Entry where property is exempted.
The defendant in

fi. fa. having exhibited to me a certified copy of
under the exemption laws of this
State, which embraces the property described in the foregoing levy,
■said levy is. dismissed.
J. S. Hunter,
day of
, 18—.
a

schedule of property set apart

Sheriff.

Entry of payment by surety to entitle him to control of fi. fa.
Received of William Roe,
within fi.

as the security of Richard R >e, on the
fa., two hundred dollars, the principal and all interest and

costs due thereon.

day of

,

18—.

J. S. Hunter,
Sheriff.
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Entry of dismissal by plaintiff.
The

foregoing levy dismissed by order of the plaintiff.
J. S. Hunter,
day of
18—.
,

Sheriff.

Mote.—All levies upon property should be
for

by

proper

entries

serious

losses,

are

on

the fi. fa.

satisfactorily accounted
Great inconvenience, and often

sustained for want of accurate and sufficient

ex-

planation of levies, and the application of the proceeds of the sale of
property. Code, 1873, Secs. 3657, 3658, 3659.
PROCEEDINGS

AGAINST

SHERIFF

OR

OTHER OFFICERS.

Rules, etc.
Fi.

John Doe

fa. from Jackson Superior Court,

term,.

VS.

1881.

Richard Roe.

Principal, $200.00; interest, $16.00; costs, $8.00.
To J. S. Hunter, Sheriff of said county:

I

hereby demand of you that you pay over to me, or my attorney, the
amount collected by you on the above stated,/?, fa., the amounts being
the principal and interest accrued thereon, or else take notice that I
shall claim of you twenty per cent, per annum thereon from this date,
till so paid.
John Doe,
This
day of
,
18—.
Plaintiff.

Oath

Georgia—Jackson

of service.

County.

I, John Doe, do swear that on the
day of
, 18—, in Jefferson, in said county, I served J. S. Hunter, Sheriff of said county,
personally, with an original of the above copy notice.
John Doe.
Sworn to and subscribed before me,
S. McCarty,
day of
, 18—.

J. P.

Rule nisi.
John Doe
V8.

Richard Roe.

It
has

}

from Jackson Superior Court,
term, 18—.
Principal, $200.00; interest to
day of
,
18—, the date of judgment, $16.00; costs, $8.00.

Fi. fa.

appearing to the Court that J. S. Hunter, Sheriff of said county,
collected the amount due on the above described fi. fa.; that on
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day of
, 18—, plaintiff demanded,
in terms, of the law,
Hunter, Sheriff, as aforesaid, the principal and interest
collected by him on said,/?, fa., and that said Hunter, Sheriff, as aforesaid, then failed, and still fails and refuses, to comply with said demand: It is, therefore, ordered by the Court that the said J. S. Hun.
ter, Sheriff, as aforesaid, show cause instanter why he should not*
pay over said money to the plaintiff, or his attorney, with twenty per
cent, thereon, from the
day of
18 -, or in default thereof
that he be attached for contempt of Court.
Granted: A. S. Erwin,
This
day of
, 18—.
the

of said J. S.

,

Judge S. C.

James

Gray,
Plaintiff’s Attorney.

Nisi where

officer fails to collect.

J. W. Armstrong! Fi. fa.
>•

VS.

Shadrach

Ware. J

in Macon Superior Court: Principal
$569.43; interest to May 9 th, 1864, date of judgment, $132.86: costs $15.00.

It

appearing to the Court that the Sheriff of Macon county, H. A.
Lee, has had the above fi fa. in his hands long enough to have made
the money due thereon, and that he has not done so, and no sufficient
reason appearing why he has not done so: Ordered that said H. A.
Lee, Sheriff aforesaid, show cause instanter why he should not pay
over the amounts due on the above fi. fa. to plaintiff’s attorney, or in
default thereof be attached for contempt of this Court.
day of
A. S. Erwin,
18—.
,

Judge S. C.
James Gray,
Plaintiff's Attorney.

The above form held sufficient.

49 Ga., 609.
served, or acknowledge service of the
rule nisi, before the case is called for a hearing.
See Code,
1873, §3953. Except where he designedly absents himself
from Court. Code, 1873, §3955.
Code, 1873, §3954. The officer called on by rule nisi,
as provided in the
preceding section, shall fully respond in
writing to said rule, which answer shall he under oath, taken
at the time the answer is filed, and if the answer is not
denied, the rule shall be discharged or made absolute, according as the Court may deem the answer sufficient or not.
The movant of the rule, however, may traverse the truth
of such answer, in which case an issue shall be made up,
and tried by a jury at the same term, unless good cause of

Sheriff should be
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•continuance be shown, which may be done, once only, by
•either party. Upon the trial of such issue, the Court shall

discharge the rule or make the same absolute, according as
the verdict may be for or against the officer.
Code, 1873, §3961. Justices of the Peace and constables
shall be so far considered officers of the Superior Court as
to be subject to be ruled under similar regulations as are
herein provided in relation to any other officer of said
■Court, and shall be subject to all the pains and penalties as
are herein provided in case of a rule absolute against Sheriffs and other officers of said Court, when they, or either of
them, shall refuse or neglect (to collect*) to pay over any
money which they may have received or collected in their
•official capacity.
Acts, 1876, p. 37.
Petition for rule nisi under section 3953

Georgia—Jackson

of the Code, 1873.

County.

To the Hon. A. S. Erwin,

Judge of the Superior Court of said county:

The

petition of John Doe shows that, at the August term, on the
day of
1880, of the Superior Court of said county, your
petitioner obtained in said Court a judgment against Robert Roe, for
the principal sum of five hundred dollars, interest one hundred dollars, and cost twenty dollars; that on the
day of
18—,
execution was issued upon the said judgment, which execution was,
-on the
day of
18—, placed in the hands of J. S. Hunter,
Sheriff of said county. (If property has been pointed out by plaintiff
in'execution, to be levied upon, state the fact in the petition.) Your
petitioner alleges that said execution has been in the hands of said J.
S. Hunter, Sheriff as aforesaid, a sufficient time for him to have made
the money due thereon, and that he has not done so.
Wherefore your
petitioner prays the issuing of a rule nisi against J. S. Hunter, Sheriff
aforesaid, requiring him to show cause, on the first day of the next
term of the Superior Court to he held in and for said county, on the
■first Monday ih August next, if any he has, why he has not made the
money on said execution, and why said rule should not he made absolute, and an attachment issue against the said J. S. Hunter, Sheriff as
aforesaid, as being in contempt of said Superior Court.
,

,

,

James Gray,
Attorney for Petitioner,

368

SHERIFFS.
Rule nisi.

Georgia—Jackson County.
It

appearing bj the petition of John Doe, that on the
day ot
18—, at the August term of the Superior Court of said county,.
said John Doe obtained a judgment in said Court against Richard Roe
for the principal sum of five hundred dollars, interest one hundred
dollars, and costs twenty dollars; and that upon the
day of
an execution was issued upon said judgment, which execution has
been in the hands of said J. S. Hunter, Sheriff as aforesaid, a sufficient
length of time for the money due thereon to have been made, and
that said money has not been made: It is, therefore, ordered that the
,

,

said J. S. Hunter, Sheriff as aforesaid, show cause at the next term of
the

Superior Court of said county to be held (at the Court house in
Jefferson) in and for said county, on the first Monday in August next,
if any he has, why he has not made the money on said execution, and
why this rule should not be made absolute, and an attachment issue
against the said J. S. Hunter, Sheriff as aforesaid, as being in contempt
of said

Superior Court. And it is further ordered, that said J. S.
as aforesaid, be served with a copy of this order
A. S. Erwin,
days before the next term of said Court.
Hunter, Sheriff

Judge S. C.
James Gray,
Petitioner’s

Attorney.
Rule absolute.

John Doe,

plaintiff in/, fa.,
vs.

'

Richard Roe, defendant in

j
!

fi. fa. (

j

Rule

against Sheriff, in Jackson
Superior Court.

Prin., $500; int., $100; cost, $20.

It

appearing to the Court that a rule nisi in the above stated case has
Superior Court, and that a copy thereof has
been served upon J. S. Hunter, Sheriff of Jackson county, requiring
him to show cause why be has not made the money on said/, fa., or
in default thereof, that said rule nisi be made absolute, and an attachment for contempt issue against the said J. S. Hunter, Sheriff as
aforesaid.
And it further appearing that the said J. S. Hunter,
Sheriff as aforesaid, has failed to show any lawful cause why he has
not made the money on said /. fa.: It is, therefore, ordered by the
Court, that the said J. S. Hunter, Sheriff as aforesaid, be, and he is
thereby, required and ordered to pay over to John Doe, or his lawful
attorney, the said sums of principal,- interests and costs, or in default
thereof that he be attached for contempt of Court.
Granted this
A. S. Erwin,
day of
188—.
been issued from said

,

James Gray,
Petitioner’s Attorney.

Judge S. C-
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Attachment.
Georgia—Jackson
•

County.

To the Coronor of said

county:

A rule absolute

having, at the August term, 188—, of the Superior
held on the first Monday in August, 188—, been
granted against John S. Hunter, Sheriff of said county, requiring
him to pay over (imtanter) to John Doe, or his attorney, the sum of
five hundred dollars, principal, the sum of dollars, interest to
Court of said county,

rule, and the further sum of
dollars, costs, or
attached, and he having made default:
These are, therefore, to command you to arrest the body of the
said John S. Hunter, Sheriff as aforesaid, and commit him to the jail
of said county, there to be confined and safely kept, without bail or
mainprize, until he purge himself of the contempt aforesaid, by paying over the aforesaid sums of money, to the said John Doe, or his
lawful .attorney.
Witness the Honorable A. S. Erwin, Judge of said

the date of said

-

in default that he.be

Court.

This the

-■—

day of

,

188—.
J.

L.

Williamson,
Clerk.

See 2

Kelly, 169; 8 Ga., 153; 18 Ga., 361; 49 Ga., 609; 57 Ga., 24

and 161.
24
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See

Code, 1873, §4077; Acts 1878-9,
Form,

page

of affidavit to eject tenant holding

145.

over.

Georgia—Jackson Uounty.

Personally appeared before me, 8. McCarty, a Justice of the Peace
in and for said county, Simon Still, who on oath. says, that he is the
owner of a certain house and lot in the town of Harmony Grove, in
said county, said house and lot being known as the “ Wood”
and lot; that on the first day of January, 1878, he rented said

house
house
and lot to one William Harp for twelve months from the time of said
renting, which term of said renting expired on the 31st of December,
last past; that deponent desires possession of the said house and lot
from said Harp.
Deponent avers that he demanded possession of the
said house and lot of the said Harp, after the expiration of the time
for which the same was rented as aforesaid, and that the said Harp,
when so demanded as aforesaid, refused, and still refuses, to deliver
to deponent the possession of said house and lot.
Simon Still.
Sworn to and subscribed before me,

January 10th, 1879.
Form

S. McCarty, J. P.

of warrant for removing tenant holding

Georgia—Jackson

over.

County.

To the Sheriff of said county,

his deputy

or any

lawful constable:

Whereas, Simon Still has made oath before me that he rented to one
William Harp a certain house and lot in the town of Harmony Grove,
in said county, known as the Wood house and lot, being the property
of the said Simon Still, for the term of one year, which has now expired, and that he desires possession of said house and lot, and has
made demand for the possession of the same upon the said William
Harp, after the expiration of the time for which the same was rented,
and that said Harp refused, and still refuses, to deliver possession of
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same:
These are, therefore, to command you to deliver to the
said Simon Still, or his representative, full and quiet possession of
said house and lot, removing the said Harp, with any property found

the

therein

belonging to said Harp, therefrom, after having exhibited this
Harp, and given him notice that after the expiration of three days (not counting Sundays or public holidays) you will
proceed to execute the same.
warrant to the said

Given under my
this

hand and seal,
January 11th, 1879.

Form

S.

McCarty, J. P.

[l. s.]

of counter-affidavit of tenant where landlord is seeking to eject Mm.

Georgia—Jackson

County.

Personally appeared before me, S. McCarty, a Justice of the Peace
county, William Harp, who, upon oath, says, that the

in and for said

term for which he

rented from Simon Still

a

certain house and lot in

the town of

Harmony Grove, in said county, known as the W ood
house and lot, has not yet expired, and that he is not holding possession of said house and lot over and beyond his term of renting.
'

William Harp.

Sworn to and subscribed before me,

January 13th, 1879.

•

Form
Georgia—Jackson

S. McCarty, J. P.

of bond of tenant holding over.

County,

William

•

Harp having filed a counter-affidavit to the proceedings instituted by Simon Still to remove him, as a tenant holding over, from
a certain house and lot in the town of Harmony Grove, in said county,
said house and lot being known as the Wood house and lot, brings
John Roan and tenders him as security, and he, the said William
Harp, as principal, and the said John Roan, as security, acknowledge
themselves jointly and severally bound unto Simon Still, his heirs,
executors, and administrators, for the payment of such sum and costs
as may be recovered against him on the trial of said case, as witness
their hands and seals,
day of
18—.
William Harp.
[l. s.]
John Roan, Se’ty. [l. s.]
Approved: S. McCarty, J. P.
,

Verdict.

We, the jury, find the issue in favor of the plaintiff. And we
plaintiff the sum of
dollars for his rent of
the premises, and costs of suit.
John Short,

further find for the

Foreman.
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Form

of judgment.

Whereupon it ij ordered and adjudged by the Court that the plainrecover the possession of the premises in dispute, and that the
Clerk of this Court issue a writ of possession in favor of plaintiff
against defendant in terms of the law. And it is further ordered and
adjudged that the plaintiff recover of the defendant the sum of
dollars for his rent, and the further sum of
dollars and
cents, costs laid out and expended in this behalf.
John Gray,
Judgment signed
day of
, 18—,
tiff

Plaintiffs Attorney.

Writ of possession.
Georgia—Jackson

County.

To the Sheriff of said

county, his deputy, or any constable thereof:

Whereas, an issue was presented at our Superior Court, at the
August term, 1879, between Simon Still, who claimed to be the owner
or

lessor of

a

certain house and lot in the town of

Harmony Grove,

in said county, and William Harp, (tenant of said Still) who denied
that he was holding over as tenant aforesaid; and, whereas, said
issue

was found in favor of said Still, whereby he is entitled to the
possession of said house and lot: Therefore, you are hereby commanded forthwith to proceed to remove the said William Harp, together with his property found thereon, from said house and lot, and
to put the said Simon Still in full and quiet possession thereof.
June 9, 1879.
T. H. Niblack,

Clerk Saperior Conrt.

Affidavit to eject tenant failing to
Georgia—Jackson

pay rent.

County.

Personally appears before me, S. McCarty, a Justice of the Peace
in and for said county, James Randolph, who, upon oath, says, that
he is the

owner

of

a

certain storehouse situated

on

the

corner

of Ran-

dolph and Hill streets, in the town of Jefferson, in said county, and
that, on the 1st day of January, 1880, he rented said storehouse to
Edward Bates for said year 1880, who agreed and contracted to pay
the rent thereof at the expiration of every three months.
Deponent
says that there is now due him one hundred dollars rent upon said
storehouse for the first three months, which sum the said Edward
Bates fails to pay to deponent. Deponent desires possession of the
said storehouse, and has demanded possession of the same from said
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Bates since said rent became

due; and said Bates refused, when so demanded, and still refuses, to deliver to deponent the possession of said
James Randolph.

storehouse.

Sworn to and subscribed before me,
S. McCarty,
April 4th, 1880.

Form of warrant to
Georgia—Jackson

J. P.

evict tenant failing to

pay

rent.

County.

To the Sheriff of said county, his deputy, or any
thereof:

lawful constable

Whereas, James Randolph has this day made oath before me that
owner of a certain storehouse, situated upon the corner of
Randolph and Hill streets, in the town of Jefferson, in said county,
and that, on the first day of January, 1880, he rented said storehouse
to Edward Bates for said year 1880, and that there is due him, the
said Randolph, one hundred dollars rent for said storehouse, which
sum the said Bates fails to pay him, the said Randolph, and that he
desires the possession of the said storehouse, and has demanded possession of the same from said Bates since said rent became due, who
refused, when so demanded, and still refuses, to deliver possession of
said storehouse. These are, therefore, to command you to deliver to
the said James Randolph, or his representative, full and quiet possession of said storehouse, and remove therefrom the said Bates and any
property belonging to him, the said Bates, that may be found in said
storehouse, after having exhibited this warrant to the said Bates and
given him notice that after the expiration of three days (not counting
Sundays or public holidays) you will proceed to execute the same.
he is the

Given under my

hand and seal,
S. McCarty, J. P

April 4th, 1880.
Form

of counter-affidavit in cases of tenant failing to pt,a rent.

Georgia—Jackson

County.

Personally appeared before me, S. McCarty, a Justice of the Peace
Edward Bates, who, upon oath says, that James
Randolph is proceeding against him, deponent (as tenant of the said
James Randolph) for the purpose of obtaining possession of a certain
store-house, situated on the corner of Randolph and Hill streets, in
in and for said county,

the town of Jefferson in said

county.

Deponent says, that the rent claimed to be due for said store-house
Edward Bates.
is not yet due.
Sworn to and subscribed before me,

—1880,

S. McCarty, J. P.
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Form

of bond of tenant failing to pay rent.

Georgia—Jackson County.
Edward Bates

having filed a counter-affidavit to the proceedings
Randolph to remove him, as a tenant failing to pay
rent due, from a certain store-house, situated on the corner of Randolph and Hill streets, in the town of Jefferson in said county, brings
John Taylor and tenders him as security; and he, the said Edward
Bates, as principal, and the said John Taylor, as security, acknowledge
themselves jointly and severally held and bound unto James Randolph,
his heirs, executors and administrators, for the payment of such sum,
with costs, as may be recovered against him on the trial of the case,
instituted by James

as

witness their hands and seals

Approved,

1880.

S. McCarty, J. P.
Edward Bates, [l.s.]
Principal.
John Taylor,
[l.s.]
Security,

Note.—Forms of

suggested by those in

verdict, judgment and writ of possession,
case of tenant holding over.

are

375

wills.

WILLS.

Code of

1873, §2399. A testator, by his will, may make
disposition of his property not inconsistent with the
laws, or contrary to the policy, of the State; he may bequeath his entire estate to strangers, to the exclusion of
any

his wife and children, but in such

case

the will should be

closely scrutinized and, upon the slightest evidence of aberration of intellect, or collusion, or fraud, or any undue
influence or unfair dealing, probate should be refused.
Code, 1873, §2405. Every person is entitled to make a
will unless laboring under some disability of the law.
This disability arises either from a want of capacity or a
want of perfect liberty of action. •
Code of 1873, §2406.
Infants under fourteen years of
age are considered wanting in that discretion necessary to
make

a

will.

Code, 1873, §2414. All wills (except nuncupative) dieposing of realty or personalty, must be in writing, signed
by the party making the same, or by some other person in
his presence, and by his express directions, and shall be
attested and subscribed in the presence of the testator, by
three or more competent witnesses.
Code, 1873, §2415. A witness may attest by his mark,
provided he can swear to the same; but one witness cannot
subscribe the name of another, even in his presence and by
his direction.
Form,

Georgia—Jackson

of will.

County.

I, John Doe, of said State and county, being of sound and disposing
mind and memory, do make this my last will and testament.
Item first.—I give, bequeath and devise to my wife, Mary Doe, the
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following property, to-wit: (here particularly describe the property,)
free from all charge or limitation whatever, to her own proper use,
benefit and behoof,

(If given in lieu of dower insert as follows:) This bequest is made
said wife in lieu of her whole dower.
Item second.—I give, bequeath and devise to my sister, Rachel Doe,
for and during her natural life, the following property, to-wit: (here
name the property particularly,) remainder to my son, William Doe,
to my

in fee.

Item third.—I give, bequeath and devise to my son Henry Doe, the
following property, to-wit: (here set out the property fully), to have
and to hold the same, in trust nevertheless, to and for my daughter,
Jane Long, formerly Jane Doe, for life, then to vest in and become
the property of the child or children of the said Jane Long, living at
her death, and if any such child or children be dead, leaving a child
or children then alive, such issue to take in place of such deceased
child or children; but if said Jane Long should survive all of such
child

or

children,

or

issue of such child

or

children, then said prop-

erty to vest absolutely in said Henry Doe.
Item fourth.—I hereby constitute and appoint my friend James Randolph, executor of this my last will and testament. This the:
day
of

John Doe.

,188-

Signed, declared and published by John Doe,

as,

his last will and

testament, in the presence of us the subscribers, who subscribe our
names hereto, in the presence of
said testator (at his instance and
request) and of each other, he signing in our presence and we signing

in his presence.

John Day,
Frank Glenn,
Thomas Nix.

Code, 1873, §2404. A codicil is an addition or supplea will, either to add to, take
from, or alter the pf o-

ment to

visions of the will.

formality

as a

It must be executed with the

same

will, and when admitted to probate, forms

part of the will.

a
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APPRENTICES.
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Form where
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of, how executed
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Proceeds of labor of apprentice belongs to master
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6

6

ARBITRAMENT AND AWARD.
Form of submission before suit

brought
pending

Form of submission where suit is

8
10

.’

Form of bond to abide award
Form of notice to

8

parties submitting

.

Form of oath of arbitrators

Form of award

9
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Form of order to be entered
covers

on

minutes where defendant
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,

Form of order to be entered

9
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minutes where
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Form of
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Form of
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Form

278

Form
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of assignment of mortgage
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'

ATTACHMENTS.
Form of affidavit
Form of affidavit

Form of affidavit

by creditor himself
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for attachment for purchase

13
16
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Form of affidavit where suit is

17

Form of affidavit

18

Form

20

pending
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15

Form of traverse of

16
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16
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17

Form of

21
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Form of
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31
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31
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Form of

32
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322

Form of bail bond

322

Form of bond where
Form of
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petition of defendant confined under bail process
324

Form of order

...

Form of bond of defendant.

325

325

BASTARDY.
Form of affidavit for

bastardy warrant

.'

Form of warrant

.

Form of

,

judgment to be entered on docket
Form of bond for support and education of child
Form of order where defendant fails to give bond
Form of bond to appear at Superior Court
Form of warrant by Justice on his own knowledge, etc.
Form of bond by mother of bastard

,

.

.

224
225
225

225
226

226
227
227

BOND FOR TITLES.
Form of,

68

CERTIORARI.
Form of

petition for writ of certiorari.

Form of bond

33
34

Form of Justices’ certificate

35
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Form of affidavit in criminal cases

35

Form of notice to

36
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Form of writ of
Form of
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35

36
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36

379

INDEX.
Form of traverse to

37
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38.

Form of
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41

Form of
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Form of bond to be given by plaintiff in fi. fa
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42

Form of verdict

44

Form of

44
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43

44

judgment
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Form of

42
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V
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CONSTABLES.
Form of
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Form of
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before levying on land....
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Form of contract with farm hand

52
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53

Form of contract

57

Form of contract

57

Form of

57

Form of
.

54

promissory note
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Form of conditional sale

58
58

Form of

special contract in writing, creating landlord’s lien for
supplies
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DEEDS.
Form of

warranty deed

59

Form of Sheriff's deed

59

Form of administrators deed

60

Form of

61

Form
Form
Form

by executor^authorised to sell
of by executor authorised by will to sell at private sale....
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62
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63

-
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Form of

63

Form of deed of

64

Form

65

Form

voluntary deed by husband for support of wife
partition
of deed of gift
of deed under second section Acts, 1878-9

66

Form of deed under section 4005 of Code of 1873

66

Form of deed under section 2549 of Code of 1873

67

probate of deed by subscribing witness
probate of deed by third person

68

Form of
Form of

68

68

Form of bond for titles

Form of

69

Form

69

assignment of bond for titles
of power of attorney

DISTRESS WARRANTS.
70

Form of affidavit for

t

Form of warrant

Form cf affidavit of defendant to
Form of

replevy

replevy bond

70
70
71.

Form of affidavit to enforce landlord’s

73

Form

73

Form

special lien for rent
of warrant under forego5 ng affidavit
of affidavit where lien for rent has been assigned

74

DIVORCE.

Total, ground for
Form of petition for, on ground' of abandonment
Form of order to perfect service
Form of petition for, on ground of adultery
Form of answer to petition for
Form of application where defendant desires to be relieved of
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75
76
76
77
78

78

Form of verdict

79

Form of

79

Form of

Form of
Form of

granting total divorce
judgment or decree on verdict finding total divorce
verdict for partial divorce
judgment or decree upon verdict finding partial divorce
application for temporary alimony pending libel for

79

80

divorce

80

Form of order

80

granting rule nisi on foregoing petition
Form of order granting
lie absolute
Form of application foi removal of disabilities under sections
1728, 1729 and 1730 of Code of 1873
Form of notice of foregoing application
Form of verdict upon foregoing application
Form of judgment on foregoing verdict
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82
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82

DOWER.
Form of

petition for

83

Form of notice of intended

84

Form

84

application for
of acknowledgement of service of notice.
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Form of

application where widow is administratrix or executrix
appointing guardian ad litem
acceptance of appointment
appointment of commissioners

84

Form of order

85

Form of

85

Form of

85

Form of writ to commissioners

86

Form of notice

86

by commissioners to administrators

Form of oath to be administered to commissioners

86

Form of return of commissioners

87

Form of

87

Form of

judgment
writ of possession

88

EQUITY.
Form of bill for

account, partition, injunction, etc

89

Form of oath to bill

91

Form of

92

subpoena

Form of demurrer to bill
Form of

answer

Form of verification of
Form of
Form of

92

to bill

93

:
answer

93

application to sell trust property, etc
oath to application
t

93
94

ESTKAYS.
•

Form of

description of estray by freeholder to whom

same

is
95

exhibited
Form of oath of description
Form of oath of person claiming
Form of bond to be

given by

96
96

estray

person

96

claiming

97

Form of counter-affidavit

EXECUTORS AND

ADMINISTRATORS AND

PROCEEDINGS IN

COURTS OF ORDINARY WITH REFERENCE THERETO.
Form of

petition for probate of will in common form

99

Form of order of Court

99

Form of affidavit of

99

Form of

subscribing witness
application for proof of will in solemn form

99

Form of order of notice

100

Form of final order

100

Form of oath of executor

101

Form of letters

101

Form

testamentary
of application to require executor to give bond.....'

101

Form of order upon

102

Form

foregoing application
of judgment upon foregoing application
of application for temporary letters
of order upon foregoing application
of bond of temporary pdministrator
of oath of temporary administrator

102

Form
Form
Form
Form

Form of letters temporary

Form of order

appointing appraisers

102
103
103
103
104
104
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Form of warrant of

104

Form of oath of

105

Form of

105

appraisment
appraisers
inventory and appraisment

Form of affidavit to return

106

Form of

106

application for leave to sell personal property.
order under foregoing application

Form of

Form of notice of administrator’s sale

107
107

107
application for twelve months support, etc
108
Form of order under foregoing application
108
Form of order appointing appraisers
108
Form of warrant to appraisers
109
Form of return of appraisers
Permanent letters of administration, how granted and to whom 110
111
Form of application for permanent letters

Form of

Form of order for citation

112

Form of citation....,
Form of caveat

112

Form of written selection of administrator

112

112

Form of order

113

Form of oath

113

appointing administrator
of permanent administrator

113

Form of notice to debtors and creditors
Form of

application tb have Mties executed under section 2549

of Code of 1873

114

,fr.

Form of order under

115

Form of

115

Form of
Form of

foregoing application
final order under foregoing application
application for leave to sell personal property
application for leave to sell land

116

116

Form of order for citation

117 '

Form of citation

117
117

Form of order
Form of
Form of

granting leave to sell
petition for leave to sell insolvent
order under foregoing petition

papers

application for division of property

Form of order to show

118
119

Form of notice of sale

Form of

118

cause

119
119

Form of order for division and

120

Form of

122

appointment of appraisers
petition by administrator for settlement
Form of order under foregoing petition
Form o.f judgment of Ordinary upon foregoing petition
Form of refunding bond of heirs or distributees

123
124
124

FEES.
Fees of

125

Ordinary

Fees of officers of Court

128

Fees of Clerk of

128

Fees of Clerk of

Superior Court in civil cases
Superior Court in criminal cases.

Fees of Sheriff in civil

cases

Fees of Sheriff in criminal

cases

129

129
130
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Fees of Jailer

131

Fees of Justices of the Peace

132

Fees of Constables

133

Fees of Coroners
Fees of

Fees of
Fees of

134

County Surveyors
County Treasurer
Notary Public

134

'.

135

135

FORCIBLE ENTRY AND DETAINER.
Form of affidavit

137

Form of

precept for summoning jury

137

Form of

summons

to defendant

137

Form of verdict of

Form of
Form of

jury
judgment of Court
writ of possession

138
138
138

.

Form of return of Sheriff.

139

■GARNISHMENTS.
Form of affidavit where suit is

pending and affidavit is made by

creditor

'.

22

Form of affidavit

22

Form

23

Form
Form
Form
Ferm

Form
Form
Form

Form
Form

by attorney
of affidavit by copartner
.*
of affidavit by joint creditor.
".
of bond where suit is pending
of bond where garnishment is sued out on judgment
of summons of garnishment in Superior Court
of summons of garnishment in Justice’s Court
of bond to dissolve garnishment where suit is pending
of bond to dissolve garnishment on judgment
of bond of claimant to dissolve garnishment
of answer where garnishee is neither indebted nor has

effects in his hands
Form of travers to
Form of
Form of
or

of

garnishee

joinder of issue
judgment where garnishee

has effects

on

24
24
25

25
25
26
26

answer

.......

or

27
27

answers

that he is indebted
28

hand

Form of when executor

23
23

administrator may

be garnished

28

GUARDIAN AND WARD.
Form of

application for guardianship of minor

years of age
Form of selection of

over

fourteen
140

141
guardian by minor
Form of petition to remove one guardian and appoint another... 141
141
Form of signification of willingness to accept
141
Form of citation to guardian, order, etc
Form of order revoking former letters and appointing guardian
142
chosen by ward
Form of application for letters of guardianship for minor under

3S4

INDEX.

fourteen years of age
Form of order for citation

142

Form of citation

14ft

Form of order of

14ft

142

appointment of guardian
guardian
bond of guardian
letters of guardianship
return of guardian
application by guardian to encroach
petition to resign guardianship

Form of oath of

14ft

Form of

14S

Form of

Form of
Form of
Form of

144

144

upon

ward’s estate 14ft
147

Form of order and citation

147

Form of order

147

Form of

granting resignation
petition for discharge of guardian

14ft

Form of order for citation

148

Form of citation

143

Form of order

143

granting letters of dismission

Form of letters of dismission

149

Form of

149

Form of
Form of

petition for settlement of guardian’s accounts.
order on foregoing petition
judgment

150
150

HABEAS CORPUS.
Form of

15ft

application for writ

Form of writ
Form of entry
Form of entry

153
154

by officer
by citizen

Form of affidavit where party

154

applying for writ apprehends that

party detained will be removed
Form of writ where

155

155

foregoing affidavit is made

Form of return to writ

156

Form of affidavit to return

156

Form of

Form

judgment upon hearing
of petition where party is detained under

15ft
process

of Court 157

HOMESTEAD AND EXEMPTION.
Form of

159

Form of oath to

160

Form
Form

Form
Form

petition for exemption of realty and personalty.
petition and schedule
of entry by Ordinary on petition
of order to Surveyor
of notice of application
of entry of notice to be made on petition

161
161
161
162

Form of notice to creditors

162

Form of oath of service of notice

162

Form of

163

Surveyor’s return
Objections, when and how made
Form of objection
Form, of appointment of appraisers
Form of return of appraisers

163
164
165

....'.

...

165
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Form of indorsement of

Ordinary upon the schedule and
plat
of petition to have exemption set apart out of town

upon

the
Form

165

prop166

erty
Form of order under

foregoing petition
Form of order for reinvestment under foregoing petition
Exempted property, how sold
Form of application for sale of exempted property

167
.167
168169

What cannot be waived

170

Form of

indemnifying bond where creditor is seeking to sell
property claimed as exempt
Form of affidavit to prevent sale of household and kitchen furniture, etc., selected by husband and wife
What exempt under section 2040 of Code of 1873
Form of schedule under foregoing section

171
171
172

173

IDIOTS, LUNATICS, ETC.

Ordinary
Form of

may appoint guardian for
petition for appointment of guardian for imbecile

183
per183

son

Form of order
Form of
Form of
Form of

fixing time for petition to be acted
notice to be given to relatives
proof of foregoing notice
order for issuing commission

on

184

184*
184
184

Form of writ of commission

185

Form of oath of commissioners

185

Form of return of commissioners

185

Form of affidavit for arrest of lunatic

186

Form of warrant for arrest of lunatic

186

Form of

187

judgment

Form of commitment to

Form of commitment to

187

jail
asylum

187

ILLEGALITY.

•

Form of affidavit of

188

Form of

188

illegality
forthcoming bond

Form of traverse

189

Form of verdict

189

INCORPORATIONS.
Form of

petition for incorporating school
granting petition
petition for incorporation of factory

191
191

Form of order
Form of

other like estab192

lishment
Form of order

or

granting application

193

INQUEST AND PROCEEDINGS THEREON.
Form of

precept to Constable

194

386
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Form of oath to

195

jury

196

Form of oath to witnesses
Form of

196

inquisition and finding of jury..

196

Form of certificate of Coroner
Form of bond of witness

197

.X

Form of warrant for person

197

When

198

suspected
duty of Coroner to take inquest....

INTERROGATORIES AND DEPOSITIONS.
When

interrogatories may be taken
caption for interrogatories
of entry by Clerk
1
of notice to opposite party
of waver of copy and notice

228
228

Form of
Form
Form
Form

229

v..

229

229

Form of commission

230

Form of

230

Form of

nominating commissioners
caption, etc

231
232

Form of direction
'

Form of entry

by Clerk

or

officer of Court when received from
232

postmaster
Form of entry where received from commissioner
Form of entry where received from other person
Form of
Form of

233
233

caption for taking interrogatories without commission 233
agreement to execute interrogatories without commis231

sion
Form of
Form of

234

subpoena duces-tecum
notice to produce papers,

234

INTRUDERS.
Form of affidavit to

remove

intruders

236

Form of counter-affidavit

236

Form of issue to be made before

236

jury

Form of verdict
Form of

237

,...,

237

judgment
possession
judgment where issue is found against plaintiff.

Form of writ of

237

Form of

238

JUSTICES OF THE PEACE AND NOTARIES PUBLIC.
Their

200

jurisdiction

Cannot sit in

case

where interested

200

Courts, where field
:
Judgments of Justice, when void
How suits in Justice’s court
Form of

summons on

are

200
201

commenced

202

damages on breach of contract
damages to personalty

202

Form of

summons

for

Form of

summons

for

Form of

summons

in actions of trover

Form of

summons

201

account

in actions to

recover

203
:

damages for killing of

203
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sheep by dogs
subpoena for witness
Form of affidavit proving account against party who resides

JTorm of

without county
Form of

206
207

judgment

judgment against principal and surety
Appeals to Superior Court, how had
Form of appeal bond
Form of affidavit in forma pauperis
Form of oath of jury in Justice's Court

..

judgment

207
207

„.

Form of verdict
Form of

204
205

Form of counter-affidavit
Form of

204

209
210

210
210

verdict
Form of bond to stay execution
Form off. fa. against principal
Form oifi.fa. against principal and surety
Form of cost execution against plaintiff.

211

on

211
211
212
212

Form of claim oath

212

Form of claim bond

213

Form of

forthcoming bond

213

Form of affidavit to foreclose

mortgage

personalty where

on

defendant resides in state

214

Form of affidavit where defendant resides without the state

214

Form of

214

mortgage fi. fa

Form of notice to be

given by Justice of the Peace to mort215

gagor
Criminal Jurisdiction
Form of affidavit in

215

simple larceny

•.

217

Form of warrant

218

Form of appearance bond
Form of commitment where

218

Form of

party fails to give bond
entry on warrant where party waives hearing

219

Form of

subpoena for witness

219

When costs may be demanded of prisoner
Form of judgment against prosecutor for costs
Form of execution upon foregoing
Warrant for good behavior

judgment

218

219

220
220
220

Form of affidavit for warrant

220

Form of affidavit for peace
Form of warrant

221

Form of

221

warrant..

222

judgment on peace warrant
keep the peace

Form of bond to

Form of commitment if defendant fails to

222

give bond,

222

SEARCH WARRANTS.
When may issue
Form of affidavit for search warrant
Form of warrant to search

222

223

223

•

388
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Form of

entry of officer on warrant

224

Form of

judgment

224

LANDLORD AND TENANT.
Form of
Form of
Form of

Form of

special contract in writing creating lien for supplies.... 24S>
249
assignment of foregoing lien
affidavit to foreclose assigned lien for supplies
249
affidavit to enforce landlord’s lien for supplies fur-

nished tenants
.

247

Form of affidavit to enforce lien for

supplies, before debt due... 248
Form of execution upon affidavit to enforce lien of landlord for
248
supplies furnished tenant
Form of affi lavit to eject tenant holding over
370
Form of warrant to eject tenant
370
Form of counter-affidavit of tenant
Form of bond of tenant
Form of verdict

on

holding

371

over

.

•*

trial of issue

371

371

Form of

372-

Form

372

Form
Form

judgment
of writ of possession
of affidavit to ejfect tenant failing to
of warrant under foregoing

pay

rent

Form of counter-affidavit
Form of bond of tenant

failing to

372
373
373

pay

rent

374

LARCENY.
Form of affidavit for

simple larceny

217

Form of warrant

218-

Form of appearance bond
Form of commitment where

218

party cannot give bond
Form of entry on warrant where party waives hearing..

218
219

LEGITIMATING CHILDREN AND CHANGING NAMES.
Form of

application to legitimate child

239

Form of notice to mother

239

Form of order

239

Form of
Form of

application to adopt child
consent by parent

240

241

Form of order

241

LIENS.
Form of affidavit to foreclose lien of

agricultural laborer for
243

money wages
.

Form of execution

on

foregoing affidavit

243

Form of affidavit where laborer is to receive part of the crop
244
Form of affidavit to foreclose landlord’s lien for supplies fur-

nished fenant
Form of for same before debts are due
Form of execution upon foregoing affidavit

247
247

248

389

INDEX.
Form of

special contract in writing creating lien of landlord for
supplies
Form of assignment of contract
Form of affidavit to foreclose assigned lien for.supplies
Form of affidavit to foreclose lien
Form of

on

steamboat

252

Form of affidavit to foreclose lien of laborer at steam mill
on

foregoing affidavit
supplies furnished to

Form of affidavit to foreclose lien for

252
253
saw-

mill...
Form of execution
Form of

254
on

foregoing affidavit

254

affidavit to foreclose lien of pawnee.

Form of execution

255
255

foregoing affidavit

on

Forni of counter-affidavit
Form of

249
249
251

execution on foregoing affidavit

Form of execution

249

256

replevy bond

■

257

A.

Form of lien to be recorded

259

Form

259

Form
Form
Form
Form
Form
Form
Form

Form

by machinist
of lien to be recorded by mechanic
of petition to foreclose machinist’s lien
of petition to foreclose mechanic’s lien.
of verdict finding lien
of judgment upon verdict
of execution upon foregoing judgment
of affidavit to enforce landlord’s special lien for rent.
of distress warrant under affidavit for special lien for rent..
of affidavit for foreclosure of assigned lien

260
260
261
261
261

73

73
74

LOST PAPERS.
Form of

263

petition in Superior Court to establish lost note

Form of rule nisi

263

Form of rule absolute

264

.'

Form of order to

264

Form

265

perfect notice by publication
of application to Ordinary
’

Form of rule nisi

265

Form of rule absolute

266

MORTGAGES.
a debt
Form necessary
Form of mortgage on realty

267

Only security for

268

where bond and mortgage

are
269

together
Form of

mortgage

on

realty where debt and mortgage

are sepa269

rate

Form of mortgage on

personalty where bond and mortgage are

together
Form of

mortgage to indemnify security
Form of mortgage on personalty held good by the Supreme
Court
Form of

Form of

probate of, for record
clause empowering mortgagee to sell

270
271

271
272

273
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FORECLOSURE OF.
Form of

petition for, on land

274

Form of rule nisi

275

Form of rule absolute

276.

Form of fieri facias

277

Form of

278-

assignment of mortgage

Form of affidavit to foreclose

214

Form

214

Form

on personalty
otfi.fa. where claim is under $100
of notice to be given by Justice of Peace

NAMES, HOW CHANGED.

215-

See Legitimating Children.
A

NEW TRIALS.
Form of motion for

279

motion

Form of order

on

Form of order

granting time to make out brief

279'
280

Form of brief of evidence

280

Form of

281

Form of form of

281

Judge’s approval
agreement to brief
Form of affidavit as to newly discovered evidence
Form of bill of exceptions
Form of Judge’s certificate
Form of acknowledgement of service
Form of entry of filing
Form of Clerk’s certificate to bill of exceptions
•
Form of Clerk’s certificate to transcript of record
Form of bond to supersede judgment
Form of affidavit in forma pauperis
.
Form of bill of exceptions where no motion for new trial is
made

Form of

281
281

283
283
283
283
283
283
284
284
285

Judge’s certificate

Form of bond in criminal

cases

Form of oath of defendant in criminal cases,

give bond

...

285

where unable to
286

NUISANCES.
Form of

petition to abate

288-

Form of precept to summon jury
Form of notice to defendant

288

Form of

289

Form of

plea of defendant
oath for jury

289289

Form of verdict

290

Form of

290

judgment

Form of writ to abate

290

Form of

290

Form of

petition under section 4097 Code 1873.
oath of petitioner

291

PARTITION OF REALTY.
Form of

petition for

293

391'

INDEX.
Form of notice to co-tenants

293;

Form of order

294

Form of
Form of

Form of
Form of

,

appointing guardian ad litem
acceptance by guardian
order appointing partioners
writ of partition

294
294
I

295.
295

path of partitioners

Form of notice to be

296.

Form

296

Form
Form

Form
Form

given by partitioners
of return of partitioners
of judgment on return of partitioners
of order appointing commissioners to make sale
of report of commissioners
of judgment on report.....
T

297

298.
298

299

PEACE WARRANT.
Form of affidavit for

22L

Form of warrant

221

Form of affidavit for warrant for

good behavior

220

Form of warrant

221

Form of

222.

Form of

judgment on peace warrant
bond to keep the peace

222

Form of commitment if defendant fails to

give bond

222.

PEDDLERS.
Who may peddle
Form of certificate for disabled soldier

300

Form of

300

300

application for license to peddle..

Form of citizens’ certificate

301

Form of

301

peddler’s oath

Form of license

301

PLEAS TO ACTIONS.
Form of to

Form of

310-

jurisdiction
est factum

310-

non

Form of statute of limitations
Form of

310*

311

general issue

Form of total failure of consideration....#.

311

Form of

311

Form of

partial failure of consideration...,
illegality of contract

312

Form of set off.

312

Form of payment
Form of tender

313

Form of usury
Form of recoupment
Form of
Form of
Form of

313
313
-

plene administravit
plene administravit prseter
ne unque executor or administrator

POSSESSORY WARRANTS..
Form of affidavit where

property has been taken away by fraud,.

314

314
314
315.

INDEX.

392

328

violence, seduction, etc

329

Form of warrant
Form of affidavit where

property has disappeared from party
329

complaining, etc

329

Form of warrant

Form of entry

of officer where he arrests party and seizes

prop330

erty
entry where property cannot be found
.Form of commitment to compel production of properly

331

Form of

332

330

Form of

judgment

332
property is turned over to plaintiff
333
of whqre turned over to defendant,
of bond by defendant where plaintiff fails to give bond.... 333

Form of bond where

Form
Form

Form of notice of intention to certiorari,

334

PROMISSORY NOTES.
57

Form of

PRODUCTION OF PAPERS.
Form of notice to

produce

234

POWER OF ATTORNEY.
Form of

09

:

PROCEEDINGS IN SUPERIOR COURT.
Suits where

brought

302

Form of declaration for recovery of real estate and mesne
Form of declaration for recovery of personal property
Form of declaration for recovery

of

money on note,

profits.. 302
303

bill, bond,

receipt, or written promise
Form of action upon account

303

Form of action upon
Form of action upon

304

304

judgment
breach of warranty in deed

304

Form of action for words

305

Form of action for

305

Form

30G

enticing away servant
of Clerk’s ent^r on writ

Form of process
Form of acknowledgement

306

of service
Form of entry by Sheriff of personal service
Form of entry wh'ere copy is left at defendant’s most notorious
place of abode
Form of order suggesting death of party
Form of motion to be made party

306
307
307
307

307

Form of notice of such motion

307

Form of order to make

308

representative of plaintiff a party
Form of order where representative of deceased defendant
sents to be made a party
Form of scire facias
Form of order where consent to be made is not had

con-

308
308

309
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DEFENSES TO CIVIL ACTIONS.
Form of
Form of
Form of

plea to jurisdiction
plea non est factum

310

plea statute of limitations

310

310

Form of

plea general issue
plea total failure of consideration
of plea partial failure of consideration
of plea illegality of contract
of plea set-off.
of plea payment
of plea tender
of plea usury
of plea recoupment
of plea plene administravit
of plea plene administravit prseter
of plea ne unque executor or administrator.

310

Form of

311

Form

311

Form

Form
Form
Form

Form
Form

Form
Form
Form

312
312
313

313
313
314

314
314
315

JUDGMENTS.
Form of

judgment where no issuable defense is filed under oath.. 315
315
judgment upon verdict
Form of judgment against principal and surety, or indorser
316
Form of judgment for costs where plaintiff fails in his suit
316.
Form of order to enter judgment against attorneys
316
Form of judgment upon foregoing order
316'
Form of judgment against claimant and sureties where damages
Form of

are

allowed

Form of

317

judgment for plaintiff in personal actions where verdict
317

is under ten dollars
Form of
Form of

judgment against plaintiff for balance of costs...;
judgment against executors or administrators de bonis

testatoris

317

317

Form of

judgment where executor or administrator pleads ne
unque executor, a release to himself, plene administravit, or
318
plene administravit prseter, etc.
Form of judgment where plea of plene administravit is sustained.. 318
Form of judgment where plea of plene administravit prseter is
sustained

318

„

Form of

judgment on verdict for plaintiff in suit for
personal property where plaintiff elects to take

of
plterna-

recovery
an

tive verdict
Form of

319

judgment where plaintiff elects to take property

319

EXECUTIONS.
Form of execution

319

Form of <fe bonis testatoris

320

Form of where

plea of plene administravit prseter is found against

administrator

Form of
Form of

special in attachment
assignment otfi.fa

320
321

321

394
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BAIL IN ACTIONS FOR PERSONALTY.
322-

Form of affidavit
Form of bond

322"

Form of bond where

323

Form

324

Form

plaintiff takes possession of property.
of petition of defendant for discharge.
of order for discharge

325

Form of bond of defendant.'

325-

RETAILERS OF LIQUORS.
Form of

application for license
granting.

Form of order

335

335

i,

Form of bond of retailer

336

Form of oath of

336

Form of license

336

ROADS, BRIDGES, ETC.
Form of

338-

Form of order of

339

Form

petition for new road
Ordinary
of report of Commissioners

Form of oath to

339
340

report

Form of citation to be

340‘

Form of notice to be

340

Form
Form
Form
Form

published
given parties
of order establishing new road
of petition for damages
of precept to Sheriff.
of notice to he given Justice of the Peace, Road Commis-

sioners and owner of land
Form of oath of

342’
342

jury

Form of verdict

340
341

343
...

343-

Form of order for

Form of
Form of

Form of
Form of

343damages
order appointing Road Commissioners
347
notice to Commissioners of appointment,
347
notice by Commissioners to overseers
348‘
notice by Clerk Superior Court to defaulting Commis-

si oner

348

Form of summons to road hand

349

Form of return of defaulter

349

Form

349

by overseer
of order at first meeting of Commissioners

Form of notice to defaulters

350

of defaulter
Form of order of Commissioners’ second meeting
Form of execution against defaulter

350

Form of warrant

351

Form of commitment

352

Form of

Form
Form
Form

answer

against defaulter
by Commissioners..,
of application for apportionment of road
of order granting apportionment
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failing to

pay

rent,

373
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